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Interpretation 301.1  United States citizenship.

(a) Birth in the United States.
(b) Birth abroad.

(a) Birth in the United States. (1) Statutory development. Prior to 1866, absent any statutory or constitutional
provision, it was generally held, under the common-law principle of jus soli (the law of the place), that a person born
in the United States acquired citizenship at birth; this principle was incorporated in the Civil Rights Act of April 9,
1866, and, two years later, found expression in the Fourteenth Amendment to the United States Constitution, which
provides that all persons born in the United States, and subject to its jurisdiction, are citizens of the United States.

The above constitutional provision has remained in effect ever since, and is restated in this section. 1/

(2) "United States" defined. Prior to January 13, 1941, the term "United States" included the continental mainland,
Hawaii after August 11, 1898, 2/ Alaska, upon its formal incorporation into the Union on March 30, 1867, 3/ but not
Puerto Rico. 4/ The Philippine Islands have never been deemed to be part of the United States within the purview of
the 14th Amendment. 4a/

The territorial limits of the United States were extended on January 13, 1941, to include Puerto Rico and the Virgin
Islands, 5/ and the current statute has added Guam to this definitive grouping 6/

In addition to the land areas mentioned above, ports, harbors, bays, enclosed sea areas, and a three-mile marginal
belt, along the coasts thereof, form a part of the territorial limits of the United States. 7/

Notwithstanding the position taken in the second paragraph under INTERP 316.1(b)(2)(i) and in INTERP
329.1(c)(3)(ii), Midway Islands is not and never has been considered a part of the "United States" in the sense that
United States citizenship is or was acquired at birth therein under the Fourteenth Amendment to the United States
Constitution, or any of the various statutory provisions which have conferred citizenship upon such basis.

(3) Effect of parents' status. Alienage of a child's parents does not preclude his acquisition of citizenship jus soli nor
did their racial ineligibility for naturalization under former laws have such result. 8/

Additionally, acquisition of citizenship is not affected by the fact that the alien parents are only temporarily in the
United States at the time of the child's birth.

(4) Children of foreign diplomats. (i) Foreign diplomatic officers. Children of "foreign sovereigns" or "foreign
diplomatic officers" accredited to the United States, who as a matter of international law are not subject to its
jurisdiction, do not acquire citizenship in accordance with the jus soli doctrine.

The term "foreign sovereigns" includes any head of a foreign state on an official visit to this country.

The term "foreign diplomatic officers" refers to persons listed in the State Department Blue List, otherwise termed the
Diplomatic List, and includes ambassadors, ministers, charges d'affaires, counselors, secretaries of embassies and
legations, attaches, 9/ and other employees of embassies or legations; that term also includes persons with
comparable diplomatic status and immunity who are accredited to the United Nations.

(ii) Foreign government employees. Foreign government employees with limited or no diplomatic immunity, such as
consular officials named on the State Department list entitled "Foreign Consular Officers in the United States" and
their staffs are not within the term "foreign diplomatic officers;" therefore, their children are born subject to the
jurisdiction of the United States.
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Employees of foreign diplomatic missions whose names appear on the State Department White List, otherwise
known as the List of Employees of Diplomatic Missions Not Printed in the Diplomatic List, enjoy certain diplomatic
immunities; however, since those immunities do not extend to their families, their children are born subject to the
jurisdiction of the United States.

This last rule also prevails with respect to children whose parents are employees of foreign missions accredited to
the United Nations or foreign diplomats accredited to another foreign state.

(5) Birth on foreign public vessels. Persons born on foreign public vessels, such as warships, are not born subject to
United States jurisdiction even though born in territorial waters.

(6) Indians. Tribal Indians, born in the United States, originally regarded as members of foreign nations for many
purposes, generally considered to be without the jurisdiction of the United States and did not benefit from the
constitutional grant of citizenship. 10/

However, certain Indians acquired citizenship by special legislation, 11/ and under the Act of June 2, 1924, the 1940
Act, 12/ and current section 301(a)(2), Indians born in the United States after June 1, 1924, acquired citizenship at
birth.

The Act of June 2, 1924, also conferred citizenship, as of such date, upon all noncitizen Indians previously born in the
United States.

(7) Foundlings. Under the Nationality Act of 1940, a "child" of unknown parentage , if found within the United States
after January 12, 1941, and before December 24, 1952, was presumed to be a native-born citizen until shown to have
been born outside the United States. 13/ A "person" whose parentage is similarly unknown, if found in the United
States after December 23, 1952, while under 5 years of age, is conclusively presumed to be a native-born citizen,
unless such person's birth outside the United States is established before he or she attains majority. 13a/ Prior to
Nationality Act of 1940, the statutes contained no provision governing the status of the founding. 14/

(8) Inhabitants of states admitted into the Union. (i) The 13 original states. Any person who was "one of the people" (a
member) of one of the original states when the United States Constitution was adopted became thereby a citizen--a
member of the nation created by its adoption. 14a/

(ii) Criteria for determining citizenship in subsequently admitted states. The Constitution of the United States
provides that new states may be admitted by Congress into the Union. 14b/ Admission on an equal footing with the
original states, in all respects whatever, involves equality of constitutional right and power. 14c/ Such admissions
involves the adoption as citizens of the United States of those whom Congress makes members of the political
community and who are recognized as such in the formation of the new state with the consent of Congress. 14d/
Therefore, in determining questions of citizenship, it is necessary to consult the organic acts of the territories and the
related Congressional enabling acts to determine who are "members of the political community" and recognized as
such in the formation of the new state.

(iii) Determinations relating to Texas and California. Prior to the admission of Texas into the Union on December
29, 1845, and California on September 9, 1850, they were sovereign states, independent of the United States. The
courts have held that all persons who were citizens of Texas at the time of its admission became citizens of the
United States 14e/ and, administratively, it has been determined that the same rule will apply in the case of
California.

(iv) Determinations relating to territories. While some inhabitants of territories admitted as states already were
United States citizens before such admission, other inhabitants were not. By specifying what qualifications the
inhabitants of a territory must possess in order to exercise political rights, the enabling acts passed by Congress
usually have offered guidance as to which inhabitants should be regarded as "members of the political community"
and, therefore, United States citizens upon admission of the territory to statehood.
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Persons who were citizens of the Territory of Orleans, became United States citizens upon the admission of that
Territory as the State of Louisiana, 14f/ although one court limited the rule's application to those persons who were
inhabitants of the Territory at the time of the cession treaty with France, proclaimed October 21, 1803. 14g/

Cases concerned with the admission to statehood of Montana, 14h/ Nebraska, 14i/ Washington, 14j/ and Wyoming
14k/ have been the subject of decision. The organic acts of these Territories, and the  enabling acts relating to them,
extended suffrage not only to United States citizens, but also to aliens who had made declarations of intention. Thus,
upon the admission of these Territories to statehood, resident declarant aliens became citizens of the United States.
14m/ A discussion of some value concerning the admission of Michigan to statehood also is found in Boyd v.
Nebraska. 14n/

The organic law of the Territory of Dakota 14o/ and enabling act providing for the admission of both North and
South Dakota to statehood 14p/ described as qualified voters those male persons over twenty-one who were
residents of the Territory for prescribed periods, and who either were United States citizens, or persons who had
made declarations of intention and taken an oath to support the United States Constitution. Accordingly, it has been
held that an alien who was a resident and qualified voter in that part of the Dakota Territory which became the
State of South Dakota, at the time of its admission to statehood, thereupon became a citizen of the United States. 14q/

The organic and enabling 14r/ acts relating to the Territory of Utah conferred suffrage rights upon resident United
States citizens, but granted neither citizenship nor voting rights to resident aliens. Absent such a grant, the mere
residence of an alien in the Territory at the time it was admitted to statehood, did not invest the alien with United
States citizenship, even though he may have previously filed a declaration of intention to become a citizen. 14s/

Under the organic act of the Oklahoma Territory, 14t/ a qualified elector had to be a male citizen of the United
States over twenty-one years of age, or a foreign-born male person over such age who had within 12 months prior
thereto made a declaration of intention to become a citizen. However, since the enabling act relating to the Territory
14u/ did not provide for the exercise of suffrage by alien declarants, they were not made "members of the political
community" and, therefore, did not become United States citizens when Oklahoma was admitted to statehood. 14v/

(b) Birth abroad. (1) Statutory acquisition by legitimate children. (i) General principles. Individual and somewhat
different legislative enactments dating back to the Act of March 26, 1790, 15/ have applied a concept of citizenship
based upon the principle of jus sanguinis (the right of blood) under which citizenship is conferred at birth 15a/ upon
children born to citizens abroad. While the prerequisites of the various statutes differ, common to all are the
requirements that the parents through whom citizenship descends must be United States citizens at the time the child
is born and must have resided in the United States prior to the child's birth, 15b/ in citizen or alien status. 15c/ In
order to determine whether a person acquired citizenship at birth abroad, resort must be had to the statute in effect
at the time of birth. 15d/ The statues, if not expressly declared therein, have been construed to be prospective in their
application, 15e/ unless expressly made retroactive. 15f/ Although these earlier statutes have been replaced, 15g/
citizenship rights acquired thereunder have been preserved. 15h/ (Revised)

Also of general application under the statutes is the rule that expatriation of the source parent or parents subsequent
to the birth of the child does not destroy the status created, 16/ provided the child takes affirmative action to retain
citizenship when required to do so by law. 17/ On the other hand, judicial revocation of the source parent's
citizenship after the child's birth may have a material effect upon his status. 18/

The circumstances under which an illegitimate child, or a legitimated child, may acquire citizenship at birth abroad
are considered in INTERP 309.
(ii) Citizenship at birth abroad through a mother may vest retrospectively upon reversal of her expatriation by
marriage under the principle in Afroyim v. Rusk. Where the sole basis for denying an otherwise valid claim to
citizenship acquired at birth abroad on or after May 24, 1934, is a finding that the source parent, a citizen mother,
expatriated herself by marriage 18a/ prior to the birth of the claimant, and such finding of citizenship loss is
subsequently reversed in accordance with the Afroyim principle, 18b/ the claimant shall be regarded as a person
who has acquired citizenship at birth abroad. In these circumstances, the resumption of citizenship by the mother
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after the claimant's birth and before the reversal of citizenship loss cannot be considered as having conferred
derivative status upon him as set forth in INTERP 320.1(e)(2), since he already was a citizen.

(2) Prior to January 13, 1941. Under the early statutes, any person born abroad before January 13, 1941, to a United
State citizen father who previously 19/ had resided in the continental United States, Alaska (after March 29, 1867),
Hawaii (even before August 12, 1898), 20/ Puerto Rico (after April 10, 1899), 21/, and the Virgin Islands (after
January 16, 1917), 22/ became a citizen at birth. 23/

Citizenship which did not descend through the citizen mother before May 24, 1934, 24/ descended through her as
well, to children born on or after that date but before January 13, 1941, provided the mother had the previous
residence described above. 25/

Under the above rules, a child acquired citizenship at birth in Puerto Rico, 26/ Guam, American Samoa, Swain's
Island, Philippine Islands, 27/ Alaska (before March 30, 1867), Hawaii (before August 12, 1898), Virgin Islands
(before February 25, 1927), the Canal zone (before August 4, 1937), in any foreign country, and even in the continental
United States, 28/ provided, in this last instance, that the child had an alien parent who was a foreign diplomatic
officer duly accredited to the United States.

(3) Nationality Act of 1940. (i) General. From January 13, 1941, through December 23, 1952 (effective period of the
Act of October 14, 1940), children born outside the continental United States, Alaska, Hawaii, Puerto Rico, the Virgin
Islands, America Samoa, Swain's Island, Guam, (and the Philippines before July 4, 1946), 29/ of United States citizen
parents, acquired citizenship at birth, provided one parent previously had resided therein. 30/

A similar citizenship status was acquired during the 1940 statutory period if one parent was a United States citizen
and the other a national of the United States, provided the citizen parent had a like residence prior to the birth of the
child; 31/ or, if one parent was an alien and the other a United States citizen, who, prior to the birth of the child had
a similar residence for ten years, at least five of which are after attaining the age of sixteen. 32/ Within the meaning
of this last requirement, a citizen parent reaches the age of sixteen years on the 16th anniversary of his birthday. 32a/

A child of a citizen, his other parent being an alien, born in the Philippine Islands during the 1940 statute's effective
period, but on or after July 4, 1946, when those islands attained their independence, also acquired citizenship under
section 201(g) if the citizen parent had completed the requisite period of residence in those islands during the time
that the United States exercised rights of sovereignty over them since they were within the definition 33/ of an
outlying possession. 34/

(ii) Section 201(i); military service. Obviously, under section 201(g) described above, it was impossible to fulfill the
five-year residence requirement after age sixteen years, where the child was born when the citizen parent was less
than twenty-one years old. 35/ This led to the enactment of remedial legislation on July 31, 1946, 36/ on behalf of
children of parents who had served honorably in the armed forces of the United States during the period prescribed
therein. (Revised)

Section 201(i), in effect, modified section 201(g) to permit five of the required ten years of residence to be established
after the citizen parent arrived at the age of twelve years, instead of sixteen years. This legislation is construed as
being retrospective and as conferring citizenship on a child born before the date of enactment, July 31, 1946, and
after January 12, 1941, where the citizen parent had the required residence and had served honorably after
December 7, 1941, and before the termination of hostilities on December 31, 1946, as well as prospective as to
children born before December 24, 1952. 37/ The legislation is applicable, notwithstanding that the parent's military
service commenced after birth of the child. (Revised)

A citizen parent given an "other than honorable discharge" after service
during the prescribed period lacks the honorable service contemplated by section 201(i). It is the Service view that a
discharge characterizes the entire period of service and that the nature of the service is established by a duly
authenticated certification from the executive department under which the parent served. 37a/ (Repositioned and
revised)
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(iii) Birth in outlying possessions. After January 12, 1941, and through December 23, 1952, a child born in American
Samoa, Swain's Island, Guam, (and the Philippines prior to July 4, 1946), 38/ to a United States citizen parent who
previously had resided in one of these enumerated outlying possessions or in the continental United States, Alaska,
Hawaii, Puerto Rico, or the Virgin Islands, also acquired citizenship at birth. 39/

(4) Immigration and Nationality Act. (i) Provisions and their application, generally. The Immigration and
Nationality Act 40/ substantially reenacts the statutory provisions in effect since January 13, 1941, and, unless
otherwise so provided (see Act of March 16, 1956), will determine the citizenship status of persons born on or after
December 24, 1952. 41/

(ii) Military service abroad as physical presence under the proviso to section 301(a)(7). Under the proviso, active
service alone shall be counted as physical presence in the United States. Within this context, members of a military
reserve unit shall be regarded as being physically present in the United States only during such periods of absence as
they may be actually engaged in active military duty or related activity as members of the armed forces of the
United States.

(iii) Acts of March 16, 1956, and November 6, 1966. Upon meeting conditions specified in the 1956 legislation,
persons born abroad after January 12, 1941, and before December 24, 1952, acquired citizenship retrospectively
under current section 301(a)(7) in its originally enacted form. However, only those persons who were born on or
after December 24, 1952, shall be regarded as eligible to acquire citizenship based upon the new constructive
physical-presence provisions, which the Act of November 6, 1966, added to the proviso in section 301(a)(7).
Accordingly, while a person claiming citizenship under section 301(a)(7), by reason of the Act of March 16, 1956,
may count his citizen parent's honorable service in the Armed Forces as physical presence in the United States,
within the meaning of the section, he cannot base his citizenship claim upon the new aspects of constructive physical
presence set forth in the 1966 enactment.

(iv) Honorable military service required by the Act of March 16, 1956. While the 1956 Act requires the citizen parent
to have "served" after December 31, 1946, and before December 24, 1952, without specifying whether or not such
services must be "honorable," the Service holds that the citizen parent must have "served honorably" in order to
transmit citizenship under the statute. 41a/

The legislative history 41b/ and wording of the 1956 statute plainly indicate that, in part, the enactment was
designed to confer citizenship upon children unable to acquire such status under section 201(i) of the Nationality Act
of 1940, as amended, because their citizen parents served after December 31, 1946, and not during the World War II
period (December 7, 1941, to December 31, 1946) as required. It is an express prerequisite of section 201(i) that the
citizen parent "serve honorably" during the requisite period. An inconsistency which would require honorable
service in the one instance and not in the other, and which would have the effect of granting the peacetime serviceman
greater benefits than the wartime serviceman cannot be attributed to Congress.

It is also inconceivable that the Congress could have intended to reward dishonorable service with special benefits.
Rather, one notes that military service must be "honorable" if it is to be counted as physical presence in the United
States for purposes of current section 301(a)(7), the statutory provision under which beneficiaries of the 1956
enactment actually become citizens. Similarly, in all other sections of the current law providing special benefits
based upon military service, "honorable" service is a prerequisite. Nowhere is there anything to indicate that
Congress wished to abandon this basic legislative policy when the Act of March 16, 1956, was drawn and passed.
41c/

Aside from the above reasons for the Service viewpoint, to assume a position contrary to that taken could also give
rise to absurd situations. For example, a citizen parent who was a member of the armed forces on December 31,
1946, the end of the World War II period, and who was not entitled to section 201(i) benefits because his service
during the period had not been honorable, would become immediately eligible to transmit citizenship under the
1956 statute on the very next day, even though he may then be given a dishonorable discharge.
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(v) Residence, physical-presence (Philippine Islands). For purposes of the cited sections 41d/ of this Act, physical
presence or residence in the Philippine Islands at any time is not physical presence or residence in the United States.
42/ However, such physical presence after April 10, 1899, 43/ and before July 4, 1946, is physical presence in an
outlying possession of the United States for the purposes of section 301(a)(7) of the current statute. 44/

(5) Nature of parent's residence, physical presence. (i) Residence under section 1993, Revised Statutes. In the absence
of a statutory definition of residence, the term lacked exact legal meaning and at times was used synonymously with
domicile but on other occasions was deemed to be something less than domicile and involved physical presence in a
certain location without requiring the intention to make it one's home, which intention was a requisite in the
domicile concept. 45/ Domicile was not considered decisive of residence, which had to be understood in connection
with the concept of the statute employing its usage. 46/ The word "resided" as used in section 1993, Revised Statutes,
was construed to mean "lived" in the United States, 47/ and it was administratively determined that physical
presence alone in the United States was sufficient to establish prior residence. 48/ Accordingly, prior to January 13,
1941, any temporary physical presence of the citizen parent in the United States, even as a minor, 49/ or as an alien,
50/ or while exclusion proceedings were pending, 51/ which preceded the birth of the child, 52/ other than a mere
transit presence of a few hours, 52a/ satisfied the residence requirement. 52b/ (Revised)

(ii) Residence under the Nationality Act of 1940 and the Immigration and Nationality Act. From January 13, 1941
and through December 23, 1952, residence was statutorily defined, 52c/ as the "place of general abode," and a
person's "place of general abode" was by regulation 52d/ defined as his "principle dwelling place." Thus, something
more than the temporary presence sufficient under section 1993, Revised Statutes, was required, 52e/ and a technical
domicile did not suffice in the absence of the necessary principle dwelling place. 52f/ This statutory definition of
residence precluded any inference that the actual residence of a parent could be imputed to a child. 52g/  In contrast
to such terms as "temporary residence," "domicile", or "permanent residence." the definition as plainly as possible
denoted an objective fact, 52h/ and excluded as a factor any subjective intent. 52i/ The Supreme Court in Savorgnan
held that a person's residence under the Nationality Act was his place of general abode, which meant his principal
dwelling place in fact, without regard to intent. 52j/

However, implicit in the term "principal" is a recognition of factual gradations that admit of multiple stop-places,
just as "general abode" recognizes the possible existence of other specific habitations not so qualified. Actual
residence is not synonymous with physical presence. It is a question of fact in each instance 52k/ as to which is a
person's "principal place of dwelling" and Savorgnan does not restrict such determinations to external conduct only
but consideration is also to be given to all the surrounding circumstances. 52m/

Under the last rule mentioned above, temporary visits to the United States by a child's citizen parents were not
sufficient to confer citizenship under section 201(c) of the 1940 Act. 52n/ On the other hand, temporary absences did
not preclude the citizen parent from satisfying the statutory residence requirements; 52o/ nor did protracted absence
due to circumstances over which the person had no control, such as family illness coupled with a maritime strike,
52p/ or intervening war, 52q/ disrupt a previously established United States residence. 52r/ Absence as a member
of the United States Armed Forces did not cause a break in residence as such absence was counted as residence in
this country. 52s/

Continuous stays in the United States as a college student for almost three years 52t/ or while attending a boarding
school for nine months have also been held to be residences in the United States for purposes of section 201(g) of the
1940 Act. 52u/

(iii) Constructive residence (official misinformation). Where an initial finding was made that a United States citizen
mother of two illegitimate children should be credited with constructive physical presence in the United States for
retention-of-citizenship purposes, because a previous official determination of citizenship loss. subsequently
reversed as erroneous, prevented her entry to accumulate the actual physical presence mandatorily required for
retention under former section 301(b), 52v/ it was further held that she must necessarily be regarded as having had
constructive physical presence for related purpose of transmitting citizenship to children under section 309(c) of the
Act, 52w/ even though such children were conceived and born after her erroneous exclusion as a noncitizen.
(Revised)
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Similarly, upon the same basic premise of official error, a native-born citizen who was take to Mexico to reside in
1929 at age 5, who was erroneously denied readmission to the United States by a Service officer in 1932 and again
in 1933 or 1934, and who did not attempt to reenter the United States until well after he had attained majority, had
married, and had a son born in Mexico, was held to have accumulated constructive residence in the United States
prior to his son's birth, and such residence was regarded as sufficient for the transmittal of citizenship to the son
under section 201(g) of the Nationality Act of 1940. 52x/ [Redesignated: formerly subpar. (ii)]

(iv) Physical presence. The Immigration and Nationality Act has substituted a physical-presence prerequisite for the
above former residence requirements, except when both parents are United States citizens at the time of the child's
birth, 53/ in which event residence 54/ becomes a factor, As here used, the term "physical presence" has its literal
meaning, and "residence" (a place of general abode or principal dwelling place in the United states) is not required.
[Redesignated; formerly subpar. (iii)]

(v) Continuity of physical presence under currant sections 301(a)(4) and (5). Whether an absence will be regarded as
having broken the required continuity of a parent's physical presence in the United States or an outlying possession,
thereby precluding the transmittal of citizenship at birth under the captioned sections, shall be determined in
accordance with INTERP 316.1(c)(3). [Redesignated; formerly subpar. (iv)]

(6) Retention requirements. (i) Prior statutes. It having been determined that noncompliance with section 6 of the Act
of March 2, 1907, resulted in loss of diplomatic protection only, 55/ it may be stated that the statutes prior to the Act
of May 24, 1934, imposed no conditions for retention of status upon the foreign-born child who acquired citizenship
under their provisions. 56/

Until December 24, 1952, a child born subsequent to May 24, 1934, and prior to December 24, 1952, who became a
citizen at birth abroad through but one citizen parent, the other parent being an alien, was required by statute to have
a place of general abode in the continental United States, Alaska, 57/ Hawaii, Puerto Rico, the Virgin Islands,
American Samoa, Swain's Island, Guam, or (the Philippines before July 4, 1946), for periods totaling five years
between the ages of 13 and 21 under pain of citizenship loss, 58/ unless the citizen parent, at the time of the child's
birth, was abroad because of specified American employment. This retention requirement and the exemption
therefrom are in section 201(g) of the Nationality Act of 1940 and, pursuant to the terms thereof, the requirement and
exemption applied to a person who became a citizen under that section. Moreover, by reason of section 201(h) of the
said statute, the same retention requirement and exemption were also applicable when citizenship was acquired
subsequent to May 24, 1934, under the earlier statute of that date, 58a/ if citizens in the two categories mentioned
were eligible for the exemption, they were not subject to any retention requirement. However, while the same
retention requirement applied to citizenship acquired under section 201(i) of the 1940 Act, as amended, the
exemption therefrom based upon the parent's employment abroad had no application, for the terms of section 201(i)
made no provision therefor. (Revised)

The required place of general abode, as above, could have been established before December 24, 1952, on the
sixteenth anniversary of the child's birth 59/ or even shortly thereafter, if, following diligent effort to come to the
United States, timely arrival was delayed by the failure of consular officer to furnish the necessary documentation.
60/ Further, it was clear that where the child took up residence (established a place of general abode) in the United
States before age 16 and December 24, 1952, the five-year period during which such place of abode must be
maintained for retention under section 201(g) and (h) of the Nationality Act of 1940 can be completed before, on, or
after December 24, 1952, the effective date of the Immigration and Nationality Act. 61/ (Revised)

Under the I & N Act, prior to its amendment on October 27, 1972, a child who acquired citizenship at birth abroad
through but one citizen parent, the other parent being an alien, was required to be continuously physically present in
the United States for a period of 5 years between the ages of 14 and 28 years in order to retain citizenship. 62/
(Revised)

By amendment 63/ effective October 27, 1972, the 5-year period was then reduced to a period of 2 years and was
waived in its entirety if the alien parent was naturalized while the child was under the age of 18 years and the child
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began to reside permanently in the United States while under the age of 18 years. (Revised)

(ii) Establishment of "residence" and "physical presence" for retention purposes prior to the repeal of section 301(b),
(c) and (d). 63a/ Satisfaction of the physical presence requirements, both before and after amendment of section
301(b), did not require establishment of a "residence" in the United States within the meaning of section 101(a)(33) of
the current Act. The physical presence contemplated was computed upon the basis of the time the citizen was actually
in the United States, even though no intention existed to reside permanently in the United States. Moreover, the fact
that the citizen established a "residence" in this country within the meaning of the term in section 101(a)(33) did not
eliminate the necessity for literal compliance with the physical presence requirement. 64/ (Revised)

On the other hand, when exemption from the physical presence requirement was claimed under the amendment to
section 301(b) by reason of the naturalization of the alien parent, mere physical presence in the United States, without
more, did not satisfy the statutory condition that the child begin to reside permanently in the United States before
age 18 years. Eligibility for the exemption attached only at such time as the surrounding facts and circumstances
attendant upon the child's physical presence showed that it was coupled with a bona fide intention to reside
permanently in the United States, as evidenced by establishment of a principal dwelling place in the United States,
permanent in nature rather than temporary, limited, or uncertain. (Revised)

When permanent residence status was begun before the alien parent was naturalized, that status had to be obtained
on the day of the naturalization of the alien parent to qualify the child for the exemption from the physical presence
requirement. Once exempt status vested upon fulfillment of the two conditions before the age 18 years, it was not
terminated or lost by a subsequent change in circumstances or conditions which resulted in the abandonment of the
previously established permanent residence. (Revised)

(iii) Computation of physical presence where citizen lacks knowledge of citizenship. A citizen under age 28 years
who was subject to retention requirements who did not become aware that he was a United States citizen until he
had passed the age of 23 years or 26 years, whichever age was applicable, was not by reason of failure to comply
with the retention requirements divested of his citizenship until he had a reasonable opportunity to come to the
United States, after first having learned of his citizenship, to complete the balance of the period to age 28 years, and
failed to do so. 65/ (Revised)

Upon making such a timely entry, the citizen is regarded as having been constructively physically present in the
United States from immediately prior to his 23rd or 26th birthday, as applicable, and as having fully complied with
the retention requirements when his constructive physical presence and actual physical presence prior to age 28 years
total 5 years or 2 years, as applicable. 66/

When awareness did not come into existence in time to permit entry to be made before age 28 years, it was no longer
possible to literally satisfy the retention requirements and no physical presence at all in the United States was
required to retain citizenship. 66a/ (Revised)

(iv) Computation of physical presence under section 16, Act of September 11, 1957. This statutory provision 67/
provided that, for purposes of the 5-year retention provision under section 301(b), absences during "the period for
which continuous physical presence in the United States is required" shall not be considered as breaking the requisite
continuity of such physical presence, provided the absences total less than 12 months in the aggregate. (Revised)

The first reported administrative decision applying the 1957 provision involved a citizen who first came to the
United States on May 10, 1952, when he was 17 years of age, and remained actually physically present in this
country continuously until May 10, 1957, except for an absence of 26 days in July 1956. The Service held in this case
that, by reason of section 16 of the 1957 enactment, such absence did not break the continuity of the citizen's physical
presence, and that he therefore had completed 5 years' continuous physical presence in the United States on May 10,
1957, and had fulfilled the retention requirements of former section 301(b). It is apparent that the Service regarded
the period of absence as constructive physical presence in the United States, although no precise statement to such
effect appears in the decision. 68/ (Revised)
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The first reported case in which the Board of Immigration Appeals applied the provision held that a citizen who
resided permanently in Mexico and commuted daily to an employment in the United States from 1953 until he
established a "residence" here in 1961, when he had passed his twenty-third birthday by 37 days, was in a position
to satisfy the physical presence requirement for retention. Noting that the citizen's absences following his last coming
prior to age 23, when he entered as a commuter, did not aggregate 12 months, the Board regarded him as having
had continuous physical presence here since such coming and the ability to complete the required 5-year period of
continuous physical presence before his 28th birthday. 69/ The possibility of counting permissible absence as
constructive physical presence was not raised or discussed in the case. Rather, the record tends to indicate that the
Board decided the case in the citizen's favor based upon its conclusion that he was in a position to accumulate actual
physical presence for a full 5 years before he reached 28 years of age. 70/

It was contended in a later case before the Board of Immigration Appeals that the words "the period for which
continuous physical presence in the United States is required," as they appear in section 16 of the 1957 legislation,
refer to the period of 5 years' physical presence rather than to the period between ages 14 and 28 during which the 5
years' physical presence must be accumulated. Upon such basis, it was further argued that absences aggregating less
than 12 months within an otherwise continuous 5-year period should be regarded as constructive physical presence
in the United States and should be combined with actual physical presence during the period to make up the
required 5 years. 71/ However, the Board found it unnecessary to decide whether the theory advanced, or the actual
physical presence (compensation) theory discussed in the paragraph just above, represented the correct interpretation
of section 16, since the facts in the case were such that the citizen involved would retain under either theory. 72/

The Board of immigration Appeals has never resolved this question of construction. Accordingly, prior to the repeal
of section 301(b), the Service applied the constructive physical presence theory. 73/ For this purpose, any absences
aggregating, or any continuous absence of, less than 12 months within an otherwise continuous five-year period of
physical presence between ages 14 an 28 were counted as constructive physical presence, even though such absences
or absence occurred during the first year after a coming to the United States immediately prior to age 23, or during
the last year of the five-year period which began with such coming. Moreover, although the Service initially held
under the theory that the retention requirement was not satisfied until the citizen's actual and constructive physical
presence during the applicable five-year period totaled a full five years, it was later the Service position until the
repeal of section 301(b) on October 10, 1978, that the citizen had met the requirement when his actual physical
presence during such five-year period totals four years and one day. Thus, for example, a citizen who first came to
the United States just prior to his 23rd birthday and then departed from the United States after accumulating actual
physical presence for a continuous period of four years and one day was regarded as having satisfied the retention
requirement on the date of his departure. Under the earlier position, the finding could not have been entered for 364
days. However, this does not mean that the citizen could delay his coming to the United States for up to less than 12
months beyond age 23 years and still satisfy the retention requirements. The 1957 Act contemplated only "absences"
occurring after the citizen has first come to the United States and not "absences" in the broad sense that the citizen
had never been to the United States. (Revised)

Under rules in INTERP 316.1(c)(3) periods of physical presence in the United States, although statutorily required to
be continuous or uninterrupted, are held not to have been broken by absence from the United States. 74/ However,
since Congress in the remedial legislation of September 11, 1957, specifically stated when absence would not break
the continuity of the 5-year period of continuous physical presence required for retention of citizenship, the Service
held that the rules in INTERP 316.1(c)(3) had no application to former sections 301(b) and (c) of the Act. (Revised)

(v) Computation of physical presence under former section 301(b), as amended. 75/ This amendment provided that,
for retention purposes, absences from the United States of less than 60 days in the aggregate during the required 2
years of continuous physical presence did not break the continuity of such physical presence. In the computation of
the 2 years of physical presence, the interpretations and views expressed in subdivision (iv) applied. (Revised)

(vi) Effect of absence abroad with the armed forces upon the continuity of physical presence for retention. Absence
abroad in the armed forces of the United States did not interrupt the continuity of the required physical presence,
and periods of such absence counted as physical presence for purposes retention. 76/ However, within this context,
members of a military reserve unit were regarded as having been physically present in the United States for
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retention purposes only during such periods of absence as they were actually engaged in active military duty or
related activity as members of the armed forces of the United States. (Revised)

(vii) Applicability to birth after May 24, 1934. The former retention provisions of the current Act, 77/ in effect both
before and after amendment, are applicable 78/ to the foreign-born child who acquired citizenship at birth abroad
after May 24, 1934, and before December 24, 1952, to one citizen and one alien parent. 79/ (Revised)

It had been held initially that failure to comply with the retention provisions of the 1940 Act by taking up timely
residence in the United States before December 24, 1952, resulted in loss of citizenship and that no benefit was
derived by these persons from original section 301(b) of the former statute. 80/ The view after the passage of the Act
of held that citizenship was retained by those persons who came to the United States before October 27, 1972, 81/
and who, either before or after that date, complied with the 5-year physical presence provisions of former section
301(b). 82/ Failure to comply with section 201(g) was not regarded as having resulted in any interruption of
citizenship status. However, except as otherwise provided in the next succeeding paragraph and in subdivision (viii)
below, such persons had to comply fully with the provisions of original section 301(b), since that section did not
authorize an exemption 83/ from the retention requirements. (Revised)

By virtue of the provisions of former section 301(c) and the absence of a provision in the amendatory legislation
declaring its provisions of former section 301(c) and the absence of a provision in the amendatory legislation
declaring its provisions to be in applicable to persons who had theretofore already lost citizenship by failure to
satisfy the retention provisions, it was likewise the view that a person who lost citizenship prior to October 27, 1972,
upon failure to satisfy retention requirements, but who nevertheless already had sufficient physical presence to meet
the requirements of the amendatory legislation or who met those requirements after October 27, 1972, was regarded
as never having lost citizenship status, and as not having interrputed his citizenship status. The same view prevailed
in such cases when the amendatory retention requirements were satisfied by the timely naturalization of the alien
parent. 84/ (Revised)

(viii) Failure to comply; misinformation. A person who, under the earlier interpretation (see (vii) above) and while
still under 23 years of age, was informed on or after June 27, 1952, either directly or through a member of his family,
by a government officer whose duty it was to inform him, that he was not a citizen of the United States because of his
failure to comply with section 201(g) was regarded as having been misinformed. If, because of reliance on this
misinformation and without any lack of due diligence on his part, such a person applied for documentation after he
was 23 years of age and expeditiously proceeded to the United States, he was regarded as having constructively
made a timely arrival in the United States within the meaning of former section 301(b). 85/ (Revised)

In determining whether there was any lack of due diligence in coming to the United States, within the above context,
consideration was given to the fact that information regarding the current interpretation was disseminated to the
public abroad by the State Department as early as January 1958. (Revised)

If, however, the advice as to loss of citizenship under section 201(g) was given before June 27, 1952, and was not
repeated on or after that date, the person had not been misinformed and had to make application for documentation
in sufficient time to permit him to come to the United States before 23 years of age; otherwise, citizenship was
forfeited. An exception was made if the application for documentation was timely and the failure to arrive in the
United States until after 23 years of age was the result of delay by the government in issuing documentation. Under
these circumstances, also, the person was regarded as having constructively made a timely arrival in the United
States. 86/ (Revised)

The foregoing principles regarding retention of citizenship remained applicable and citizenship was preserved by
compliance with them notwithstanding the fact that before his arrival in the United State the person involved
performed an expatriating act in reliance upon the misinformation furnished by the government official that
citizenship had been lost under section 201(g). 86a/ (Revised)

(ix) Failure to comply; ignorance of retention requirements. In contrast with the effect of ignorance of citizenship
status upon retention requirements, 86b/ a person who was aware that he acquired United States citizenship
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through one citizen and one alien parent, who had not been misinformed by an appropriate government official
regarding his citizenship status, 86c/ and who failed to satisfy the retention requirements because of ignorance of
those requirements, nevertheless remained subject to those provisions and was considered to have lost citizenship by
noncompliance therewith. It was not a violation of due process to apply the retention requirements to someone who
was ignorant of them nor was there an affirmative duty on the part of the Government to inform United States
citizens resident abroad of changes in the nationality laws on a continuing basis 87/ when sufficient facts existed
demonstrating the person's general intelligence and thus suggesting that the person should have inquired about the
retention requirements. 87a/ Furthermore, no affirmative duty was imposed on the Government to inform United
States citizens residing abroad of changes in retention requirements upon the passage of amending legislation by
Congress. 87b/ (Revised)

(x) Citizens who entered the United States before October 27, 1972. Under an amendment to the current statute, 88/ a
citizen who came to the United States before October 27, 1972, could immediately following such coming, choose to
comply with the 5-year physical presence retention requirements in effect prior to the amendment, including section
16, Act of September 11, 1957, 89/ in lieu of compliance with the 2-year provision of the amendatory legislation.
This meant that the 5-year period had to commence from a date prior to October 27, 1972, and had to be completed
either before or after that date. The 5-year period could not begin after October 26, 1972, notwithstanding that the
citizen may have come to the United States before October 27, 1972. (Revised)

(xi) Parentage as an applicability factor. The retention provisions discussed above had application only when
citizenship was acquired under the conditions of parentage specified. Thus, the child of a citizen and a noncitizen
national was not required to satisfy them. 90/ (Revised)

Similarly, retention provisions were not applicable to child who, under the Act of May 24, 1934, acquired
citizenship at birth out of wedlock in 1936 since, under those circumstances, there was only one parent, a citizen
mother. (Revised)

Furthermore, subsequent legitimation of the child by the marriage of the mother to the putative father did not affect
the vested status, 91/ and did not convert the situation to one in which citizenship has been acquired under
conditions of parentage necessitating compliance with the retention provisions of the 1940 enactment. 92/ (Revised)

(xii) Present Immigration and Nationality Act requirements. By amendment 92a/ effective October 10, 1978, there
are no longer any retention requirements. This legislative change is prospective only, not retrospective. Those persons
who have lost U.S. citizenship under previous law prior to October 10, 1978 by failing to satisfy the necessary
retention requirement are not restored and are regarded as having lost U.S. nationality. (Added)

With the repeal of section 301(b) persons who have not reached their twenty-sixth (26) birthday do not have to meet
retention requirements. Persons who have made timely entries but have not completed two (2) years of physical
presence are relieved of further retention requirements. Similarly, those who have made timely entries and who have
since departed the United States but have been outside less than sixty (60) days permitted by former section 301(b)
are relieved from further retention requirements. (Added)
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Footnotes

FN 1/ See sec. 201(a), Act of October 14, 1940; current sec. 301(a)(1).

FN 2/ 31 Stat. 141; Hawaii v. Mankichi, 190 U.S. 197 (1903)

FN 3/ 15 Stat. 539; Rassmussen v. U.S., 197 U.S. 516 (1905)

FN 4/ Solicitor of Labor, June 28, 1938, CO 301-P.

FN 4a/ Matter of Hermosa, Int. Dec. No. (BIA, 1973); see Matter of M--, 6 I. & N. Dec. 182 (BIA, 1954); U.S. v. Gancy,
54 F. Supp. 755 (1944).

FN 5 / Sec. 101(d), 1940 Act.

FN 6/ Sec. 101(a)(38).

FN 7/ Cunard S.S. Co., Ltd., v. Mellon, 262 U.S. 100, 122 (1923); cf. 3 I. & N. Dec. 677 (1949).

FN 8/ U.S. v. Wong Kim Ark, 169 U.S. 649 (1898).

FN 9/ In re Thenault, 47 F. Supp. 952 (1942).

FN 10/ Elk v. Wilkins, 112 U.S. 94 (1884).

FN 11/ 24 Stat. 390 (1887); 31 Stat. 1447 (1901); 34 Stat. 182 (1906); 41 Stat. 1249, 1250 (1921).

FN 12/ Sec. 201(b). See U.S. v. Neptune, 337 F. Supp. 1028 (1972) and earlier cases cited therein.

FN 13/ Sec. 201(f); cf. In re Fannie Conkling or Conklin (Adjud. Branch - June 24, 1942); In re Dr. Robert Andrew
Bennett (Adjud. Branch - August 4, 1942), In re Dorothy Frohlich, formerly Wiese (Adjud. Branch - October 9, 1942),
orders in CO 301-P.

FN 13a/Current sec. 301(a)(6).

FN 14/ Cf. cases cited in 13/ supra.

FN 14a/Minor v. Happersett, 21 Wall. (88 U.S.) 162, 167 (1874); Boyd v. Nebraska, 143 U.S. 135, 176 (1892).

FN 14b/Article IV, Sec. 3, Cl. 1.

FN 14c/ Pollard's Lessee v. Hagan, 3 How. (44 U.S.) 212, (1845); Boyd v. Nebraska, 143 U.S. 135, 170 (1892); St.
Louis-San Francisco Ry. Co. v. Satterfield, 27 F. 2d 586 , 588 (1928).

FN 14d/Boyd v. Nebraska, supra, at page 170

FN 14e/Contzen v. United States, 179 U.S. 191 (1900); also see McKinney v. Saviego, 18 How. (59 U.S.) 235 (1855),
Boyd v. Nebraska, supra, at page 169.

FN 14f/ Desbois' Case, 2 Martin 185 (La. 1812); United States v. Laverty, 3 Martin 736 (La, 1813).

FN 14g/State v. Primrose, 2 Ala. 546 (18424).
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FN 14h/In re Michael Daniel Maloney, Legal Branch, file 56018/423, March 18, 1940.

FN 14i/ Boyd v. Nebraska, 143 U.S. 135 (1892).

FN 14j/ In re William Albert Richards, Board of Review, file A-14527, July 14, 1939; In re George Watson Wright,
Legal Branch, file A-20025, February 3, 1941.

FN 14k/In re Alfred Bertrand Mac All-Whereat, Board of Review, file 23/30824, March 16, 1938.

FN 14m/ As pertinent, see cases cited in footnotes 14h/ to 14k/, incl., supra.

FN 14n/143 U.S. 135, 166-168 (1892).

FN 14o/Act of March 2, 1861 (12 Stat. 239); continued by the Organic Law of the Territory of Dakota of 1877 (Cf. 48
U.S.C. 1460).

FN 14p/Act of February 22, 1889 (25 Stat. 676).

FN 14q/ Application of Brandt, A-13029807 (1966).

FN 14r/ Act of July 16, 1894 (28 Stat. 107).

FN 14s/ CO letters of August 9, 1938, December 23, 1940, and April 7, 1942, respectively, in files 23/35408,
23/53794, and 23/52924.

FN 14t/ Act of May 2, 1890 (26 Stat. 81).

FN 14u/ Act of June 16, 1906 (34 Stat. 267).

FN 14v/ In re William J. Cassidy, Board of Review, file 23/29911, February 12, 1938; In re Gustaf Fridolf
Berg, file C-4449201, (1938).

FN 15/ 1 Stat. 103

FN 15a/ Gen. Coun., file 56336/301, March 18, 1953.

FN 15b/ See Weedin v. Chin Bow, 274 U.S. 657 (1927); expressly so provided in sec. 1, Act of May 24, 1934;
secs. 201(c), (d), (e), (g), (i), and 205 of the Act of 1940, and secs. 301(a)(3) and (4), I. & N. Act; prior physical presence
made a prerequisite in some instances, see secs. 301(a)(5) and (7), and sec. 309(c), I. & N. Act.

FN 15c/ Comm., file 500/2, sec. 201, December 5, 1944; also see 7 I. & N. Dec. 643 (1958).

FN 15d/ Montana v. Kennedy, 278 F.2d 68, aff'd. 366 U.S. 308 (1961); Rodriguez-Romero v. I. & N.S., 434 F.2d 1022
(1970), cert. den. 401 U.S. 976; Di Iorio v. Nicolls, 182 F.2d 836 (1950); Villaneuva-Jurado v, I. & N.S., 482 F.2d 886
(1972); Wong Kam Wo v. Dulles, 236 F.2d 622 (1956); D'Alessio v. Lehmann, 183 F. Supp. 345, aff'd 289 F.2d 317
(1961); Schaufus v. Atty. Gen., 42 F. Supp. 13 (1942); Lee Chuck Ngow v. Brownell , 152 F. Supp. 426 (1957); U.S. v.
Neptune, 337 F. Supp. 1028 (1972); Matter of B-, 5 I. & N. Dec. 291 (1953), overruled on other grounds, Matter of M-, 7
I. & N. Dec. 646 (1958).

FN 15e/ Wolf v. Brownell, 253 F. 2d 141 (1958); cert. den. 357 U.S. 942, rehear. den. 358 U.S. 859; Palomo v.
Mitchell, 361 F. Supp. 455 (1972), aff'd sub nom. Palomo v. Kleindienst, 474 F. 2d 1354; Lee Chuck Ngow v.
Brownell, 152 F. Supp. 426 (1957); exception was Act of April 14, 1802, re-enacted June 22, 1874, and incorporated
into Revised Statutes as sec. 2172, construed in Weedin v. Chin Bow, 274 U.S. 657 (1927); U.S. v. Wong Kim Ark, 169
U.S. 649 (1898); Mock Gum Ying v. Cahill, 81 F.2d 940 (1936); Schaufus v. Atty. Gen., 45 F. Supp. 61 (1942); sec. 1, Act
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of May 24, 1934, amending sec. 1993, R.S., was expressly prospective.

FN 15f/ Act of Feb. 10, 1855 (10 Stat. 604) incorporated into Revised Statutes as sec. 1993, was both expressly
prospective and retrospective until amended by sec. 1, Act of May 24, 1934, after which date it was solely
prospective in application; secs. 201(h) and 205, Act of 1940, and secs. 301(c) and (d), and 309, I. & N. Act, and the
Act of Mar. 16, 1956 (70 Stat. 50) expressly retroactive in application.

FN 15g/ Sec. 504, Act of 1940; sec. 403, I. & N. Act.

FN 15h/ Sec. 504, Act of 1940; sec. 405, I. & N. Act.

FN 16/ 2 I. & N. Dec. 6 (1944); see 6 I. & N. Dec. 70 (1953).

FN 17/ See INTERP 349, 355.

FN 18/ See INTERP 340.

FN 18a/ See INTERP 324.1(a)

FN 18b/ See INTERP 324.1(b)

FN 19/ D'Alessio v. Lehmann, 289 F. 2d 317 (1961), cert. den. 368 U.S. 822 (1961); Weedin v. Chin Bow, 247 U.S.
657 (1927).

FN 20/ 3 I. & N. Dec. 206 (1948); see Wong Kam Wo et al. v. Dulles, 236 F. 2d 622 (1956).

FN 21/ 1 I. & N. Dec. 287 (1942); also see Solicitor of Labor, June 28, 1938, and July 20, 1939, CO 301-P.

FN 22/ Gen. Coun., file 500/gen., December 2, 1943.

FN 23/ Act of April 14, 1802; sec. 1993, R.S. (1878); sec. 1, Act of May 24, 1934.

FN 24/ Montana v. Kennedy, 366 U.S. 308 (1961).

FN 25/ Sec. 1993, R.S. (1878), as amended by sec. 1, Act of May  24, 1934.

FN 26/ Solicitor of Labor, June 28, 1938, and July 20, 1939, CO 301-P.

FN 27/ Application of Teding, A-12984438 (1963), CO 301-P.

FN 28/ Application of Baron, CO 341-P (1961).

FN 29/ 4 I. & N. Dec. 575 (1951).

FN 30/ Sec. 201(c)

FN 31/ Sec. 201(d)

FN 32/ Sec. 201(g); Ruiz v. Immigration and Naturalization Service, 410 F.2d 382 (1969).

FN 32a/ In re Edmundo Ruiz (BIA, Dep. Proc., unreported), A-11232041, Cleveland, June 21, 1968; aff'd
Ruiz v. Immigration and Naturalization Service, 410 F.2d 382 (1969); also cf. INTERP 320.2.

FN 33/ Sec. 101(e).
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FN 34/ 7 I. & N. Dec. 667 (1958).

FN 35/ 2 I. & N. Dec. 182 (1944).

FN 36/ Sec. 201(i), 1940 Act, as amended.

FN 37/ 2 I. & N. Dec. 799 (A.G., 1947).

FN 37a/ Application of David James Nisoff, A-14275856 (1967).

FN 38/ 4 I. & N. Dec. 575 (1951).

FN 39/ Sec. 201(e), 1940 Act.

FN 40/ Sec. 301(a)(3), (4), (5), (7).

FN 41/ 5 I. & N. Dec. 291 (1953); Wolf v. Brownell, 253 F.2d 141 (1958), cert. den. (rehear. den.) 358 U.S. 859 (1958);
Palomo v. Mitchell , F. Supp. (1972); see also U.S. v. Garcia, 440 F.2d 368 (5th Cir., 1971); de Lara v. U.S., 439 F.2d
1316 (5th Cir., 1971); Rodrigues-Romero v. I. & N. S., 434 F.2d 1022 (9th Cir., 1970), cert. den. 401 U.S. 976 (1971);
H.Rep. No. 1558, 84th Cong., 2d Sess., U.S.C. Cong. & Admin. News 2291, 2292 (1956); S. Rep. No. 1137, 82d Cong.,
2d Sess., U.S.C. Cong. & Admin. News 1653 (1952). (Revised)

FN 41a/ In re Luz Lucio, A-19147037, Regional Commissioner, December 22, 1970. Also see Application of
David James Nisoff, A-14275856, holding that the type of discharge characterizes the entire period of service, and
that the nature of the service is established by a duly authenticated certification from the executive department under
which the citizen parent served.

FN 41b/ House Report No. 1558, July 28, 1955 (1st Sess., 84th Cong.) and Conference Report No. 1842,
March 1, 1956 (2d Sess., 84th Cong.).

FN 41c/ The genesis of the Act was a private bill for the relief of one Jane Edith Thomas which was subsequently
converted to the public law. As indicative of Congressional intent, it is pertinent to emphasize that Jane's citizen
father served honorably in the armed forces.

FN 41d/ Sec. 301(a)(3), (4), (5), (7).

FN 42/ Sec. 101(a)(38); Petition of Garces, 192 F. Supp. 439 (1961).

FN 43/ See 7 I. & N. Dec. 667 (1958).

FN 44/ 9 I. & N. Dec. 558 (1962).

FN 45/ U.S. v. Stabler, 169 F.2d 995 (1948); 1 Beale, The Conflict of Laws 110.

FN 46/ Downs v. Collector of Internal Revenue, 166 F.2d 504 (1948). cert. den. 334 U.S. 832.

FN 47/ Op. Atty. Gen., 1 I. & N. Dec. 40 (1941).

FN 48/ 6 I. & N. Dec 1 (1954).

FN 49/ State ex rel. Phelps v. Jackson, 79 Vt. 504 (1907); cited with approval by Atty. Gen., 6 I. & N. Dec. 1 (1954);
see 3 I. & N. Dec. 652 (1951), re minor's residence under Act of 1940
.
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FN 50/ Assist. Commr's decision dated Mar. 10, 1949, in file of Kenneth Hong Lau, A-6754630; see also, opinion of
Assist. Commr. dated Dec. 5, 1944 in CO file 500/2, sec. 201, Part I.

FN 51/ 3 I. & N. Dec. 885 (1950).

FN 52/ Weedin v. Chin Bow, 274 U.S. 657 (1927), cited for proposition that residence had to precede birth of child
but court did not discuss nature or length of residence needed to satisfy the statute.
.
FN 52a/ 6 I. & N. Dec. 1 (1954).

FN 52b/ 1 I. & N. Dec. 40 (1941) (visits of 29 days and 3 days); 6 I. & N. Dec. 1 (1954) (visits of 2 days and 2
hours); 9 I. & N. Dec 479 (1961)(visit of 2 days); see also, 3 Hackworth Digest of International Law (1942), p. 21.

FN 52c/ Sec. 104, Nationality Act of 1940.

FN 52d/ 8 CFR 301.8 (1949 ed.); see current sec, 101(a)(33).

FN 52e/ 4 I. & N. Dec. 418 (1951); 9 I. & N. Dec. 479 (1961).

FN 52f/ 3 I. & N. Dec. 652 (1949); 4 I. & N. Dec. 424 (1951); Rodriguez-Romero v. INS, 434 F.2d 1022 (1970).

FN 52g/ 4 I. & N. Dec. 424 (1951).

FN 52h/ Savorgnan v. U.S., 338 U.S. 491 (1950).

FN 52i/ Rodriguez-Romero v. INS, 434 F.2d 1022 (1970).

FN 52j/ Savorgnan v. U.S., 338 U.S. 491, 506 (1950).

FN 52k/ Toy Teung Kwong v. Acheson, 97 F. Supp. 745 (1951); see also Acheson v.  Yee King Gee, 184 F.2d
382 (1950); Wong Gan Chee v. Acheson, 95 F. Supp. 816 (1951); Lee You v. Acheson, 109 F. Supp, 98 (1952); although
dicta in Grauert v. Dulles, 133 F. Supp. 836 (1955), aff'd 239 F.2d 60, cert. den. 353 U.S. 917, considered these cases as
deviating from the Savorgnan definition of residence.

FN 52m/ U.S. v. Karahalias, 205 F.2d 331 (1953); Garlasco v. Dulles, 243 F.2d 679 (1957).

FN 52n/ 4 I. & N. Dec. 418 (1951).

FN 52o/  Acheson v.  Yee King Gee, 184 F.2d 382 (1950); Lee You v. Acheson, 109 F. Supp, 98 (1952).

FN 52p/ Toy Teung Kwong v. Acheson, 97 F. Supp. 745 (1951).

FN 52q/  Wong Gan Chee v. Acheson, 95 F. Supp. 816 (1951), Lee You v. Acheson, 109 F. Supp, 98 (1952); Lee
Hong v. Acheson, 110 F. Supp. 60 (1953); Puig Jimines v. Glover, 255 F.2d 54 (1958).

FN 52r/ But as noted in U.S. v. Trevino Garcia, 440 F.2d 369 (1971), it is immaterial in determining residence under
sec. 201(g) of the Act of 1940 whether a citizen parent voluntarily or involuntarily departed the U.S.

FN 52s/ 2 I. & N. Dec 311 (1945).

FN 52t/ 7 I. & N. Dec 643 (1958).

FN 52u/ 7 I. & N. Dec 122 (1956).
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FN 52v/ 12 I. & N. Dec 138 (1967); accord, 8 I. & N. Dec. 221 (1958); Section 301(b) repealed by Act of
October 10, 1978. (Revised)

FN 52w/ 12 I. & N. Dec. 138 (1967).

FN 52x/ In re Juan Becerra-Torres (BIA, Deportation Proceedings - unreported), A-17147226. El Paso,
August 26, 1969.

FN 53/ Sec. 301(a)(3).

FN 54/ Current definition of residence in sec. 101(a)(33) is codification of judicial construction of the term as
expressed by the Supreme Court in Savorgnan v. U.S., 338 U.S. 491 (1950), see H.R. 1365, U.S. Code Cong. & Admn.
News, 82d Cong., 2d Sess., 1952, 1653, at p. 1684, and the interpretations of that term under the Nationality Act of
1940 are applicable to cases governed by section 101(a)(33).

FN 55/ Rueff v. Brownell, 116 F. Supp. 298, 305 (1953).

FN 56/ See Lee Chuck Ngow v. Brownell, 152 F. Supp. 426 (1957).

FN 57/ 4 I. & N. Dec. 360 (1951).

FN 58/ 7 I. & N. Dec. 122 (1956).

FN 58a/ Because section 1 of the 1934 statute provided that "citizenship shall not descend" unless the citizen
resided in the United States continuously for five years immediately prior to age 18, and took an oath of allegiance
within six months after age 21, a question existed as to whether the provision imposed conditions subsequent or
precedent to the acquisition of citizenship, until the Attorney General decided the issue in favor of the former (38 Op.
Atty. Gen. 10 (1934)).

FN 59/ 4 I. & N. Dec. 617 (1952).

FN 60/ 4 I. & N. Dec. 639 (1952); also see Lee Wing Hong v. Dulles, 214 F.2d 753 (1954).

FN 61/ Cf. former section 301(c); repealed by Act of October 10, 1978, P.L. 95-432. (Revised)

FN 62/ Sec. 301(b). Constitutionality upheld in Rogers v. Bellei, 401 U.S. 815 (1971).

FN 63/ P.L. 92-584 (86 Stat. 1289).

FN 63a/ Repealed by the Act of October 10, 1978, P.L. 95-432. (Added)

FN 64/ 10 I. & N. Dec. 22 (1962); see also 10 I. & N. Dec. 60, 62 (1962).

FN 65/ 10 I. & N. Dec. 366 (1963); see also 9 I. & N. Dec. 670 (A.G., 1962).

FN 66/ 11 I. & N. Dec. 51 (1965),

FN 66a/ See INTERP 349.1(c).

FN 67/ 71 Stat, 639, 644; repealed by sec. 2, Act of October 27, 1972, P.L. 92-584. See INTERP. 301.1(b)(6)(x) for
effectiveness beyond date of repeal.

FN 68/ 7 I. & N. Dec. 646, 650 (1958).
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FN 69/ 10 I. & N. Dec. 22 (1962).

FN 70/ One notes, for example, that with reference to the citizen the Board said, "He should make certain that there
is a continuity of his actual physical presence in the United States totaling 5 years prior to his 28th birthday ...", 10 I.
N. Dec. 22, 26 (1962). Under this interpretation of the statutory provision, the citizen would be required to
compensate for permissible absences by accumulating additional actual physical presence equaling the total of the
absences, but also could accumulate the 5 years' continuous physical presence required for retention over an actual
time span totaling as much as 5 years and 364 days.

FN 71/ 10 I. & N. Dec 124, 127 (1962). This position conforms with that taken by the Service in 7 I. & N. Dec. 646,
650 (1958), see text relating to footnote 65/, supra. Obviously, under this theory, the actual time span during which
retention could be accomplished will never be greater than 5 years.

FN 72/ 10 I. & N. Dec 124, 127 (1962). This case was considered twice by the Board, the first decision (10 I. & N.
Dec. 60 (1962)) being a remand to the SIO for the taking of further evidence of the citizen's physical presence in the
United States to determine whether it was mathematically possible for him to meet the retention provision. It is clear
that the Board's thinking was in terms of the compensation theory at the time of the first decision, see 10 I. & N. Dec.
124, at page 127.

FN 73/ It should be noted that the compensation theory would preclude a uniform application of section 16
benefits, an undesirable result. For example, to assure full benefits under this theory the citizen would be obliged to
enter the United States no later than 364 days before his twenty-third birthday.  Moreover, his benefits wold be
progressively lessas his entry neared that birthday, and if he arrived the day before he would derive no benefit at
all.

FN 74/ Also see INTERPS 301.1(b)(5)(iv) and 309.1(a)(3).

FN 75/ P.L. 92-584 (86 Stat. 1289), effective October 27, 1972; Repealed by Act of October 10, 1978, P.L. 95-432.
(Revised)

FN 76/ 10 I. & N. Dec. 103 (1962)

FN 77/ Sec. 301(b); amended October 27, 1972, P.L. 92-584 (86 Stat. 1289); Repealed by Act of October 10, 1978, P.L.
95-432 (Revised)

FN 78/ Sec. 301(c); Repealed by Act of October 10, 1978, P.L. 95-432 (Revised)

FN 79/ Lee You Fee v. Dulles, 236 F.2d 885 (1956), reversed November 18, 1957, 355 U.S. 61.

FN 80/ Gen. Coun., file 56336/301, March 20, 1953; 5 I. & N. Dec. 291 (1953); 7 I. & N. Dec. 122 (1956).

FN 81/ Sec. 3, Act of October 27, 1972, P.L. 92-584 (86 Stat. 1289); Repealed by Act of October 10, 1978, P.L. 95-432
(Revised)
FN 82/ 7 I. & N. Dec. 646 (1958); Lee You Fee v. Dulles, 355 U.S. 61 (1957).

FN 83/ Note that, notwithstanding former section 301(c), persons born after May 24, 1934, and before Dec. 24,
1952, who were exempt from retention requirements under section 201(g) of the Nationality Act of 1940, did not
have to meet the retention requirements of Act October 27, 1972 even though they may enter the United States on or
after Dec. 24, 1952, the effective date of the statute. (Revised)

FN 84/ Sec. 301(b), as amended Oct. 27, 1972, P.L. 92-584 (86 Stat. 1289); Repealed, Act of October 10, 1978, P.L.
95-432. (Revised)

FN 85/ 8 I. & N. Dec. 221 (1959); cf. 12 I. & N. Dec. 138, 140 (1967).
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FN 86/ 8 I. & N. Dec. 226 (1959).

FN 86a/ 8 I. & N. Dec. 226 (1959).

FN 86b/ See INTERP 301.1(b)(6)(iii). (Revised)

FN 86c/ See INTERP 349.1(c); 301.1(b)(6)(viii). (Revised)

FN 87/ Cf. Rogers v. Bellei, 401 U.S. 815 (1971).

FN 87a/ Rucker v. Saxbe, 552 F.2d 998 (1977).

FN 87b/ Id.

FN 88/ Sec. 301(d), added by Act of October 27, 1972, P.L. 92-584 (86 Stat. 1289); Repealed by Act of
October 10, 1978, P.L. 95-432. (Revised)

FN 89/ See INTERP 301.1(b)(6)(iv). (Revised)

FN 90/ Application of Teding, A-12984438 (1963), CO 301-P.

FN 91/ See INTERP 309.

FN 92/ 7 I. & N. Dec. 523 (1957).

FN 92a/ Section 301(b) of the current statute as amended under the Act of September 11, 1957, was repealed
by the Act of October 10, 1978, P.L. 95-432. (Added)
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Interpretation 301.2  Issuance of United States passports in relationship to
citizenship claims.

The erroneous issuance of a United States passport to a person who had never actually acquired citizenship at birth
abroad under any statute did not bestow citizenship upon her, even though she had fully disclosed all relevant facts
preliminary to the issuance of the document, had gained admission to the United States upon presentation of the
passport, and would sustain considerable hardship by a reversal of the official error. 93/

It has also been held that a United States passport is neither proof of native birth nor a judgment of citizenship. 94/
Nonetheless, under circumstances set forth in INTERP 341.2(a)(10), a United States passport may be regarded as
prima facie evidence if citizenship status.
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Footnotes

FN 93/ Matter of Rocha, 10 I. & N. Dec. 770 (1964).

FN 94/ 3 I. & N. Dec. 680 (1950).
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Interpretation 302.1  United States citizenship acquired in Puerto Rico.

(a) Treaty and Act of March 2, 1917.
(b) Act of June 27, 1934.
(c) Act of October 14, 1940

(a) Treaty and Act of March 2, 1917. Sovereignty over Puerto Rico was transferred by Spain to the United States on
April 11, 1899; 1/ and, thereafter, Congress legislatively defined the citizenship status of the inhabitants of the newly
acquired territory.

Under the Act of March 2, 1917, all natives of Puerto Rico, temporarily absent therefrom at the time of transfer, but
permanently residing therein on March 2, 1917, who were not then citizens of a foreign country, and all other
persons who were Puerto Rican citizens on March 2, 1917, acquired United States citizenship on that date, provided
they did not, within six months after March 1, 1917, make a declaration retaining their then political status.

(b) Act of June 27, 1934. Puerto Rican natives, born after April 10, 1899, who were not United States citizens on June
27, 1934, acquired such status on that date under legislation then effective, unless, before the 1934 date, they had in
some manner lost United States citizenship, or were on that date foreign citizens or subjects residing abroad. Under
the same legislation, persons born in Puerto Rico after June 26, 1934, but before January 13, 1941, became United
States citizens at birth, unless they then had foreign nationality in any form.

(c) Act of October 14, 1940. On January 13, 1941, Puerto Rican natives who previously had not acquired United
States citizenship, did so under the Act of October 14, 1940, 2/ which embodied the same provisions now found in
the section under discussion.
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Footnotes

FN 1/ 30 Stat. 1754.

FN 2/ Sec. 202.
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Interpretation 303.1  United States citizenship acquired in the Canal Zone; Republic
of Panama.

(a) The Canal Zone
(b) The Republic of Panama

(a) The Canal Zone The Republic of Panama leased the Canal Zone in perpetuity to the United States by treaty
ratified February 26, 1904. 1/ The first legislative enactment of August 4, 1937, conferred United States citizenship,
as of such date, on all persons born in the Canal Zone, after February 25, 1904, and before the 1937 date, whose
fathers, mothers, or both were United States citizens at the time of such persons' birth.  By the same act, persons born
on or after the 1937 date, under the same conditions of parentage, were declared to have similar status at birth.

Under the Act of October 14, 1940, 2/ and the section under discussion, comparable provisions bestow citizenship
under identical conditions whether the person was born before or after the effective dates of the respective statutes.

In accordance with the Panama Canal Treaties, the Canal Zone ceased to exist on October 1, 1979. Persons born in the
area of the former Canal Zone on and after October 1, 1979 could no longer acquire United States citizenship under
section 303(a) since the section, by its precise terms, referred to birth in the Canal Zone. (Added)

(b) The Republic of Panama. (1) Persons born in wedlock. The foregoing enactments also confer similar status under
like conditions upon a person born in the Republic of Panama after February 25, 1904, provided the citizen parent at
the time of such person's birth was employed by the United States Government, the Panama Railroad Company, or
its successor in title.

The Panama Canal Treaties which became effective on October 1, 1979 did not adversely impact on section 303(b)
but rather expanded the section to include the geographic area formerly known as the Canal Zone. The Service takes
the position that the Panama Canal Commission is the next successor in title to the Panama Railroad Company and
the Panama Canal Company. (Added)

Moreover, under other conditions specified in INTERP 301.1(b), persons born in the Republic of Panama to the
United States citizen parents could and can acquire citizenship at birth.

(2) Persons born out of wedlock. Current section 303(b) makes no distinction between persons born in or out of
wedlock, and the related legislative history is silent as to whether Congress did or did not intend such a distinction
to be drawn. Admittedly, current section 101(c)(1) defines the term "child" for purposes of Title III of the Act, and
specifies the circumstances under which one who is born illegitimate may be regarded as a "child" for such purposes.
However, since the section is definitive of the precisely stated term "child," the Service takes the position that it
applies only to those sections of Title III in which the word "child" actually appears, and not to other sections
containing different terms which may be factually inclusive of a child. Accordingly, while current section 303(b) is a
part of Title III, section 101(c)(1) has no application to it, since one who may acquire citizenship under section 303(b)
is designated therein as a "person" and not as a "child." 3/ By this same reasoning, as well as by specific statutory
provision, 4/ the definition of "child" 5/ in the Nationality Act of 1940 has no application in determining whether
citizenship was acquired under section 203(b) of that statute.

However, it has been long settled that, where a statute provides for the acquisition of citizenship through a citizen
"father," 6/ and does not differentiate between children born in or out of wedlock, the enactment applies to the
legitimate child alone 7/ or, in any event, contemplates someone other that "the common law illegitimate ***." 8/
From this posture there emerged the well-established basic rule that the illegitimate child does not acquire
citizenship through the putative citizen father unless the child is legitimated in accordance with the law of the
father's domicile. 9/ The Service takes the position that this same rule shall determine whether a person born out of
wedlock has acquired citizenship through a citizen "father" in accordance with either section 203(b) of the 1940
statute, or current section 303(b). 10/
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A person born out of wedlock in the Republic of Panama also may acquire citizenship at birth through a citizen
father by reason of somewhat different provisions in the first paragraph of section 205 of the 1940 statute and
current sections 309(a) and (b). 11/

Legitimation of a foreign-born child, in accordance with the law of the citizen father's domicile, conferred
citizenship at birth upon the child under section 1993, R.S. (1878), in its original and amended 12/ forms, even
though the legitimating act was performed long after the child attained majority. 13/ Whether legitimation after
majority will be similarly effective in vesting citizenship under section 203(b) of the 1940 Act, or under current
section 303(b), will not be decided until actual cases involving these questions arise and are presented for Service
decision.

(3) Legal requirements for legitimation. (i) Under Panamanian Civil Code before March 1, 1946. The Civil Code of
the Republic of Panama was approved by Law 2 of October 22, 1916, effective October 1, 1917, and thereunder only
natural children 14/ could be legitimated, 15/ and legitimation was accomplished only if the parents of the child
born out of wedlock were subsequently married. 16/

(ii) Under Panamanian Constitution of 1946. The present Constitution of the Republic of Panama, which became
effective on March 1, 1946, as implemented by Panamanian Law No. 60 of September 30, 1946, made fundamental
changes in the status of children born out of wedlock and in the legitimation process. 17/ Based upon interpretation
of these 1946 laws by an Attorney General of the Republic of Panama, 17a/ the Board of Immigration Appeals, 18/
and corroborative legal research conducted through the Canal Zone Government, 19/ the Service hold that a person
born out of wedlock in the Republic of Panama, who has been recognized or acknowledged as provided in
Panamanian Law No. 60, shall be regarded as having been legitimated retroactive to birth. The requisite
acknowledgement or recognition must be by the father, as distinguished from the mother, and such acknowledgment
or recognition can only be accomplished in four different ways: by the father declaring it before an appropriate
official of the Civil Registry; by public deed; by testament; and by court decision. When the matter is accomplished
by one of the last 3 methods, registration of acknowledgment in the Civil Registry is essential in order for it to have
validity before the courts. 19/ It follows, therefore, that an official document from the Civil Registry of the Republic
of Panama, which recites that the records thereof reflect the father's acknowledgement of the child in one of the
aforementioned ways shall be required as proof of legitimation through acknowledgment. By the same token, an
official document which merely shows that the mother made the statement relative to the child's paternity, is
insufficient proof, even when the father thereafter acknowledges the child before a Service officer and states under
oath that he acknowledged the child before a Panamanian government official and signed documents in connection
therewith.
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Footnotes

FN 1/ 33 Stat. 2234.

FN 2/ Sec. 203.

FN 3/ Memorandum of Assistant Commissioner, Naturalization, March 8, 1967 (Donna Sue Gensemer) File CO
303-P.

FN 4/ Section 102, Nationality Act of 1940; also see 3 I. & N. Dec. 225 (1948).

FN 5/ Section 102(h).

FN 6 See sec. 1993, R.S. (1878); sec. 1, Act of May 24, 1934.

FN 7/ Mason ex. rel. Chin Suey v. Tillinghast, 26 F. 2d 588, 589 (1928); Ng Suey Hi v. Weedin, 21 F. 2d 801, 802
(1927); also see 14 C.J.S. 1107-1108.

FN 8/ Compagnie Generale Transatlantique v. U.S., 78 F. Supp. 797, 799 (1948).

FN 9/ 32 Op. Atty. Gen. 162 (1920); 39 Op. Atty. Gen. 290 (1939); 39 Op. Atty. Gen. 556 (1937); 5 I. & N. Dec 689
(1954); also see Ng Suey Hi v. Weedin, 21 F. 2d 801 (1927); Pfeifer v. Wright, 41 F. 2d 464 (1930).

FN 10/ Memorandum of Assistant Commissioner, Naturalization March 8, 1967 (Donna Sue Gensemer) File CO
303-P.

FN 11/ See INTERP 309.1(b).

FN 12/ See sec. 1, Act of May 24, 1934.

FN 13/ See INTERP 309.1(b)(1).

FN 14/ Article 214 of the Civil Code defines "natural children" as those born out of wedlock to parents who, at the
time of conception, were free to marry each other legally.

FN 15/ Article 164, Civil Code (copy filed in CO 303-P, October 1969).

FN 16/ Article 165 and 166, Civil Code (copy filed in CO 303-P, October 1969).

FN 17/ See relevant Articles 54, 55, 56, 58, 59, and 257 of the Constitution, and pertinent Articles 62, 63, 64, 65, and
70 of Law No. 60 (copies of all Articles filed in CO 303-P, October 1969)

FN 17a/See opinion dated November 21, 1950, copy in Matter of Miguel Rodriquez-Sanchez, A-10197343
(unreported, BIA, March 11, 1958).

FN 18/ In re Donna Sue Mendieta (BIA- Exclusion Proceedings - Oct. 3, 1968, San Antonio, A-17308438,
unreported); Int. Dec. 2057 (BIA, September 30, 1970).

FN 19/ See letter dated April 24, 1969, from Gen. Coun., Panama Canal Company, Canal Zone, and Panamanian
Attorney's research report transmitted thereby, together with relevant decision of Supreme Court of Panama (copies
filed in CO 303-P, October 1969).
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Interpretation 304.1  United States citizenship acquired in Alaska.

Alaska was purchased from Russia by treaty concluded March 30, 1867, under which all inhabitants of the territory
on such date, save members of the uncivilized tribes and those inhabitants who preserved their natural allegiance by
returning to Russia within 3 years, became United States citizens as of date. 1/

Certain Alaskan Indians who did not acquire citizenship under the Act of June 2, 1924, 2/ were legislatively granted
that status on May 7, 1934, and July 23, 1947.
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Footnotes

FN 1/ 15 Stat. 539.

FN 2/ See INTERP 301.
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Interpretation 305.1  United States citizenship acquired in Hawaii.

The Hawaiian Islands, formerly and independent republic, were annexed by congressional resolution of July 7,
1898, 1/ but formal transfer did not take place until August 12, 1898. 2/ Under Article XVII of the Hawaiian
constitution, all persons born or naturalized in Hawaii before the transfer date and subject to its jurisdiction were
Hawaiian citizens.

The provision of the current statute granting United States citizenship to persons who were Hawaiian citizens on the
transfer date, is a reenactment of section 4, Act of April 30, 1900, the only previous legislation that conferred such
status.
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Footnotes

FN 1/ 30 Stat. 750.

FN 2/ Hawaii v. Mankichi, 190 U.S. 197, 209 (1903).  
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Interpretation 306.1  United States citizenship acquired in the Virgin Islands.

(a)  Treaty and statutes.
(b)  Residence.
(c)  Foreign citizenship.

(a) Treaty and statutes.  The Virgin Islands were purchased from Denmark under a convention ratified
January 17, 1917, which provided that the political status of their inhabitants was to be determined by
Congressional enactment. 1/ The legislation that followed 2/ has been codified in the present law.  Current section
306(a) (4) incorporates the provisions of the 1932 enactment.

    (b)  Residence.  Residence in the Virgin Islands on January 17, 1917, a statutory requirement, does not necessarily
mean physical presence there on that date, but it does not connote domicile in the sense that persons sojourning
abroad must return within a reasonable time, must establish must establish that, even while absent, they were bona
fide residents of the islands, temporarily absent therefrom with a definite intention to return, and that no fixed
abode had been acquired elsewhere. 3/
   
    (c)  Foreign citizenship.  The 1932 statute contemplated the extension of citizenship to Danish citizens, born in the
islands, who were absent therefrom on January 17, 1917, and had not elected to retain Danish nationality or
acquired any new nationality prior to June 28, 1932. 4/ The clause "who were not citizens or subjects of nay foreign
country" used in that statute, visualizes foreign citizenship preserved or acquired by affirmative act of the person
involved and does not refer to foreign nationality acquired through marriage or at birth through a father. 5/

A native of the islands who became a United States citizen through marriage in 1919 and who, for such reason
alone, did not acquire that status under the 1932 statute, is nevertheless deemed a citizen thereunder so that her
child, born abroad out of wedlock in April 1917, is declared to be a United States citizen by virtue thereof. 6/
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Footnotes

FN 1/ 39 Stat. 170.

FN 2/ Acts of February 25, 1927, and June 28, 1932.

FN 3/ 6 I. & N. Dec. 226 (1954).

FN 4/ 38 Op. Atty. Gen. 525 (1936).

FN 5/ 3 I. & N. Dec. 719 (1949); Gen. Coun., file 23/102598, May 21, 1945.

FN 6/ 3 I & N. Dec. 870 (1950).
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Interpretation 307.1  United States citizenship acquired in Guam.

This territory was acquired from Spain by treaty effective April 11, 1899. 1/  The first legislation conferring United
States citizenship upon the inhabitants of Guam was the Act of August 1, 1950, 2/  of which became effective on the
1950. The terms of this firs enactment have been incorporated in the present statute with provision made to protect
the foreign nationality of Guamanian inhabitants who had made timely declaration under the former law for the
purpose of preserving such status.

The statutory phrase "subject to the jurisdiction of the United States" is a condition applying in point of time to the
date of a person's birth in Guam, and it does not require residence in Guam or other territory over which the United
States has jurisdiction on the effective date of the above 1950 legislation. 3/
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Footnotes

FN 1/ 30 Stat. 1754.

FN 2/ Sec. 206, Act of October 14, 1940, as amended.

FN 3/ Gen. Coun., files 56312/888-A, 56190/17-A, October 22, 1952.
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Interpretation 308.1  United states non citizen nationality.

(a)  In Puerto Rico.
(b) In the Canal Zone.
(c)  In Alaska.
(d)  In the Philippine Islands.
(e)  In the Virgin Islands.
(f)  In Guam.
(g) In American Samoa and Swain's Island.
(h) In a foreign country.

(a)  In Puerto Rico.  Under the treaty of cession with Spain ratified April 11, 1899, natives of Spain or the
Spanish peninsula then residing in Puerto Rico were permitted to retain Spanish allegiance by declaration on or
before April 11, 1900, and, failing this action, they became United States nationals on ratification date, and Puerto
Rican citizens on April 12, 1900, if then resident in the territory. 1/  Spanish subjects, other than the foregoing,
became United States nationals on April 11, 1899. and Puerto Rican citizens on April 12, 1900, if resident in the 
territory on the respective dates. 2/

Children born in Puerto Rico after April 11, 1899, to persons acquiring status within the above groups, became
United States nationals and Puerto Rican citizens on April 12, 1900.  Children born in Puerto Rico on and after April
12, 1900, to Puerto Rican citizen parents, became United States nationals and Puerto Rican citizens at birth. 3/

The nationality status of Puerto Ricans was not affected by legislation other than that above, and since March 2,
1917, United States citizenship was acquired 4/ in that territory.

    (b)  In the Canal Zone.  All Panamanian citizens residing in the Canal Zone on February 26, 1904, who did not acto
to retain such status, became United States nationals as of such date. 5/  One born in the Canal Zone on or after the
1904 date but before January 13. 1941, became a United States national at birth, if his parents then had such status. 
Previous residence of both parents in the United States or its outlying possessions is an additional requirement for
one born on or after January 13, 1941. 6/

Since 1937, under certain circumstances, United States citizenship was also acquires in the Canal Zone. 7/

   (c)  In Alaska.  All members of the uncivilized tribes inhabiting the territory on the cession date, March 30, 1867,
who did not preserve their natural allegiance by returning to Russia within three years, became United States
nationals as of such date 8/ and continued in that status until granted United States citizenship on June 2, 1924. 9/

    (d)  In the Philippine Islands. (1) Treaty and statutes. These islands were acquired from Spain by treaty acquired
from Spain by treaty ratified April 11, 1899, under which natives of Spain or the Spanish peninsula then residing in
the Philippines were permitted to retain Spanish allegiance by declaration prior to October 11, 1900, and, lacking
such action, they became United States nationals as of April 11, 1899. 10/  Spanish subjects, other than the foregoing,
if residen in the Philippines on April 11, 1899, acquired similar status on such date. 11/

Children born in the islands after the above 1899 date but before January 13, 1941, to persons acquiring status
within all of the above groups, became United States nationals at birth. 12/

United States nationality was also acquired at birth under the Nationality Act of 1940, 13/ by a person born in the
Philippines to a United States national parent on or after January 13, 1941, but before July 4, 1946. 14/

    (2)  Philippine citizenship.  Congress, by the legislation of 1902, 1912, and 1916, simultaneously conferred
Philippine citizenship upon persons who had become united States nationals and also authorized the Philippine
legislature to extend such citizenship to others by statute.  From March 26, 1920,to June 17, 1943, territorial
legislation that was enacted had the effect if bestowing United States nationality upon all persons who acquired
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Philippine citizenship thereunder.

    (3)  Termination of United States nationality.
United States citizenship has never been conferred upon Filipinos as a group by a special legislation and they
continued as nationals until July 4, 1946, when the United States recognized the Philippines as an independent
nation.  With such recognition, all Philippine citizens who had not acquired United States citizenship lost their
United States nationality, whether residing in the islands or in the United States. 15/ 

    (e)  In the Virgin Islands.  The treaty of January 17, 1917, transferring the islands to the United States from
Denmark, permitted resident Danish citizens to preserve Danish allegiance by declaration within one year of cession
date; and those who failed to take such action became United States nationals as of such date. 16/  Natives of the
islands, absent therefrom and from other United States territory on cession date, were presumed United States
nationals if they did not preserve Danish citizenship and were never thereafter in Danish territory. 17.

United States nationality continued in the Virgin Islands until February 25, 1927, when United States citizenship
was acquired 18/ therein.

    (f)  In Guam.  (1)  Annexation treaty.  Guam residents on April 11, 1899, who were either native Guamanians or
Spanish Subjects not born on the Spanish peninsula, became United States nationals as of such date, as did resident
Spanish subjects who were natives of the Spanish peninsula and did not elect Spanish allegiance on or before April
11, 1900, under the terms of the annexation treaty. 19/

    (2)  Birth on or after annexation.  A person born in Guam on or after April 11, 1899, but before January 13, 1941,
became a United States national at birth if his father then had that status. 20/  Thereafter, until August 1, 1950, like
status was acquired by the child at birth in Guam, If either parent then had such status. 21/ 

Since August 1, 1950, United States citizenship has been acquired 22/ in this territory.

    (g)  In American Samoa and Swain's Island.  (1)  Status at annexation.  The American Samoan group of islands
was acquired from Great Britain and Germany by convention proclaimed February 16, 1900, 23/   Swains's Island
having een added to the group by Congressional resolution of March 4, 1925, 24/  Inhabitants of the American
Samoan group on convention date, and Swain's Island on March 4, 1925, became United States nationals on these
respective dates, regardless of race, provided immediately prior thereto they owed allegiance to one of the ceding
powers.  25/

    (2)  At birth through parent.  Until December 24, 1952, any person regardless of race born of a United States
national father prior to January 13, 1941, in American Samoa on or after convention date, and Swain's  Island on or
after March 4, 1925, acquired United States nationality at birth. 26/  The same person, if born on or after the 1941
date, acquired similar status at birth if either parent then had United States nationality. 27/

    (3)  Under Immigration and Nationality Act.  The current statute defines the outlying possessions as American
Samoa and Swain's Island 28/ and provides for acquisition of noncitizen nationality at birth in an outlying
possession irrespective of a parent's status at a time of such birth. 29/  Acquisition is retrospective in effect and
conferred United States nationality upon a person born in American Samoa in 1926. 30/

    (4)  Adoption by nationals, in Samoa.  A person born in Western Samoa in 1952 and adopted in American Samoa
in 1971 by two noncitizen nationals of the United States does not acquire United States nationality through mere
assertion of an allegiance to the United States. 30a/ (Added)

    (h)  In a foreign country.  Prior to January 13, 1941, United States nationality was not acquired at birth in a foreign
country through a United States national father. 31/

Since January 13, 1941, a person born on or after such date, outside the continental United States, Alaska, Hawaii,
Puerto Rico, the Virgin Islands, Guam, American Samoa, Swain's Island (and the Philippines before July 4, 1946),
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whose parents were then United States nationals who previously had resided therein, became a United States
national at birth. 32/

The provisions in effect since the 1941 date are not retrospective so as to permit their application to persons born
before such date. 33/
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Footnotes

FN 1/ 30 Stat. 1754; Act of April 12, 1900.

FN 2/ 30 Stat. 1754; Act of April 12, 1900; Gonzales v. Williams, 192 U.S. 1
(1904).

FN 3/ Act of April 12, 1900.

FN 4/ See INTERP 302.

FN 5/ 26 Op. Atty. Gen. 376 (1907).

FN 6/ Sec. 204(b), Act of October 14, 1940; current sec. 308(2).

FN 7/ See INTERP 303.

FN 8/ 15 Stat. 539, 542.

FN 9/ See INTERP 304.

FN 10/ 30 Stat. 1754; 31 Stat. 1881.

FN 11/ 30 Stat. 1754; Act of July 1, 1902.

FN 12/ Acts of July 1, 1902, March 23, 1912, and August 29, 1916.

FN 13/ Sec. 204(a).

FN 14/ 4 I. & N. Dec. 575 (1951).

FN 15/ 6 I. & N. Dec. 182 (1954); Matter of H--, Int. Dec. No. 2231 (BIA, Sept. 28, 1973); see also Rabang v. Boyd, 353
U.S. 427, 430, 431, (1957); Mesina v. Rosenberg, 278 f.2d 291, 295, note 12 (C.A. 9, 1960); Manlangit v. I&NS, 488
F.2d 1073, 1074 (C.A. 4, 1973).  (Revised)

FN 16/ 39 Stat. 1706.

FN 17/ 38 Op. Atty. Gen. 525 (1936).

FN 18/ See INTERP 306.

FN 19/ 30 Stat. 1754; 3 I. & N. Dec. 589 (1949).

FN 20/ 3 I. & N Dec. 589 (1949).

FN 21/ Sec. 204(a), Act of October 14, 1940.

FN 22/ See INTERP 307.

FN 23/ 31 Stat. 1878.

FN 24/ 43 Stat. 1357.
FN 25/ 3 I. & N. Dec. 589 (1949); 729 (1949).
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FN 26/ 3 I. & N. Dec. 589 (1949).

FN 27/ Sec. 204(a), Act of October 14, 1940.

FN 28/ Sec. 101(a)(29).

FN 29/ Sec. 308(1)

FN 30/ 5 I. & N. Dec. 144 (1953).

FN 30a/ Matter of Tuitasi, Int. Dec. No. 2321 (BIA, 1974).

FN 31/ 5 I & N. Dec. 380 (1953)

FN 32/ Sec. 204(b), Act of October 14, 1940; current sec. 308(2).

FN 33/ 3 I. & N. Dec. 589 (1949)



Service Law Books

INSERTS

Interpretation 309.1  Acquisition of United States nationality by illegitimate children.

(a)  Paternity not established. 
(b)  Paternity established.

(a)  Paternity not established.  (1)  Prior to January 13, 1941.  Prior to January 13, 1941, a child within this group
acquired citizenship at birth in Puerto Rico, Guam, American Samoa, Swain's Island, the Philippine Islands, the
Canal Zone (before August 4, 1937), Puerto Rico or the Virgin Islands (before January 13, 1941), Hawaii (before
August 4, 1937), and any foreign country, only if born after May 23, 1934, 1/ to a United States citizen mother who
previously had resided in the continental Unites States, Alaska (after March 29, 1867), Hawaii (even before August
12, 1898), Puerto Rico (after April 10, 1899), or the Virgin Islands (after January 16, 1917). 2/ Moreover, in these
circumstances, the child acquires a vested citizenship status at birth which is unaffected by any subsequent
legitimation. 2a/ 

    (2)  Nationality Act of 1940.  Since January 13, 1941, a child within this group, born before or after such date, but
prior to December 4, 2952, in American Samoa, Swains Island , the Philippine Islands, Guam, the Canal Zone (before
April 30, 1900), Alaska (before March 30, 1867), or any foreign country, acquired similar status at birth, if the
citizen mother previously had resided in the continental United States, Alaska, Hawaii, Puerto Rico, the Virgin
Islands, Guam, American Samoa, Swain's Island, or the Philippine Islands (before July 4, 1946). 3/

Status, once acquired in the above manner, was not terminated by subsequent establishment of paternity; 3a/ nor
was acquisition precluded because on January 13, 1941, the effective date of the 1940 Act, the child was beyond
minority. 3b/  However, if the paternity of a child born out of wedlock to a citizen mother and an alien father was
established prior to the 1941 date and during the child's minority by legitimation or an adjudication of a competent
court, the child did not acquire citizenship at birth under the second paragraph of section 205; such a child could
acquire citizenship only under section 1 of the 1934 statute. 4/ (Revised)

    (3)  Immigration and Nationality Act.  Basically, the provisions of the current statute 5/ are the same as the
prospective provisions which prevailed after January 12, 1941, 6/ save that the mother, prior to the child's birth, is
required to have one year's continuous physical presence in the United States, now defined to include Guam, or its
outlying possessions, named as American Samoa and Swain's Island.  However, where for the purpose of retaining
citizenship under current section 301 (b), as amended, a United States citizen mother is considered to have been
constructively physically present in the united States continuously for more than one year, 6a/ such constructive
physical presence will also satisfy the continuous physical presence requirement of current section 309(c) for the
transmission of citizenship to her illegitimate children. 7/  Whether and absence will be regarded as having broken
the required continuity of a mother's physical presence in the United States or an outlying possession, thereby
precluding her unlegitimated child from acquiring citizenship at birth under current section 309(c), shall be
determined in accordance with INTERP 316.1 (c)(3).

    (4)  Noncitizen nationality.  Prior to January 13, 1941, and illegitimate child of unestablished paternity became a
United States noncitizen national at birth in American Samoa or Swain's Island after the annexation dates, if at the
time of the child's birth, his mother had such status. 8/

Since the above 1941 date, the rules that determine when an illegitimate child of unestablished paternity will acquire
United States citizenship at birth through a United States citizen mother as they have existed since January 13 1941,
will also determine when such child, born to a United States noncitizen national mother, will acquire her status at
birth. 9/

    (b)  Paternity established.  (1)  Nationality Act of 1940 and earlier statutes.  Citizenship at birth jus sanguinis prior
to January 13, 1941, descended through a citizen father to an illegitimate child whose paternity was established by
legitimation under the law of the father's domicile. 10/  Legitimation conferred full citizenship status upon the child
at birth 11/ although accomplished long after the child attained majority 12/  and even after January 13, 1941,
because those born prior thereto were not affected retrospectively by the age limitations on legitimation provided in
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the 1940 Act. 13/

Citizenship was acquired at birth after January 12, 1941, but before December 24, 1952, if paternity of the child was
establish during minority by legitimation or court adjudication, 14/ and despite initial Service opinion to the
contrary, 15/  this rule also applied to the child who could only acquire citizenship under section 201(i), Nationality
Act of 940, as amended. 16/  As under the earlier law, absent any express statutory provision governing the matter,
17/ legitimation for purposes of acquiring citizenship at birth under the Nationality Act of 1940, as amended , could
be accomplished in accordance with the law of the putative father's domicile. 18/ (Revised)

In all the above instances, the normal statutory prerequisites for acquisition by a legitimate child must also be met.
19/  But for a discussion of legitimation of persons born in Panama, see INTERP 303.1.

A person born of wedlock in the Republic of Panama also may acquire citizenship through a citizen father under
somewhat different provisions if section 203(b) of the Nationality Act of 1940, and its successor, current section
303(b). 20/

    (2)  Immigration and Nationality Act.  (i)  General rules.  Since December 24, 1952, if the paternity of the
illegitimate child born on or after December 24, 1952, is established by legitimation during minority, citizenship
vests at birth jus sanguinis, 21/ upon compliance with the provisions of the current statute relating to the acquisition
of such status by the legitimate child, 22/ provided such legitimation takes place while the child is unmarried. 23/ 
The provisions of the current statute, 23a/ providing that legitimation occur during minority, operate independently
of the definition of legitimated child in section 101(c) of the current Act, and are satisfied by mere legitimation
during minority notwithstanding that it occurred after age 16 years, or that the legitimation parent did no then have
legal custody of the child. 24/  Moreover, contrary to initial Service opinion, 24a/ the provision in section 101(c)
permitting legitimation to take place under the law of the child's residence or domicile is likewise not applicable,
and legitimation for the purposes of section 309 can accomplished only in accordance with the law of the father's
domicile. 25/  (Revised)

Additionally, under current section 309, section 301(g)* in its originally enacted form is retroactively applicable to a
person born out of wedlock between January 12, 1941, and December 24, 1952, of a citizen father and an alien
mother if paternity is established at any time by legitimation during minority.  (Revised)

Section 301(g) was amended by the Act of November 6, 1966, 26/ to extend the constructive physical presence
benefits thereunder to employees of the United States Government and international organizations, but limited its
applicability solely to persons born after December 23, 1952.  Accordingly, while person claiming citizenship under
section 301(g) by reason of either section 309(a) of 309(b) may count the citizen parent's military service as physical
presence, as the section originally permitted, only those persons within section 309(a)--but not those within section
309(b) born before December 24, 1952--may base such claim upon the amended constructive physical presence
benefits of the Act of November 6, 1966.  (Revised)

    (ii)  Legitimation by acknowledgment under section 230, California Civil Code.  This section provides that a child
born out of wedlock shall be deemed legitimate form the time of birth, if the father publicly acknowledges the child
as his own, receives the child into his family (with the consent of the wife if the father is married), and otherwise
treats the child as if he or she were his legitimate child.  The Board of Immigration Appeals, in construing this
section, held that if the father does not have his residence or domicile in California when the action specified in the
section takes place legitimation thereunder is not completed, and therefore does not occur until the father begins to
reside in that state; that while legitimation creates the status of legitimacy retroactive to the date of the child's birth,
legitimation must be regarded as having taken place, and not at the time of such birth, but rather when the action
resulting in legitimation was in fact completed in this instance, the date on which the father took up residence in
California; and that, therefore, where residence was not extablished in California until the child was 30 years of age,
the child was a "child" for purposes of the definition in section 101(b) (1) (c) of the current Act, which require that
legitimation take place before the 18th birthday. 27/  The Service also takes the position that the definition of "child"
in section 101(c)(1) of the current Act, which requires legitimation while the child is under 16 years of age should be
similarly construed
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    (3)  Acknowledgment of child, absent blood relationship.  The purported legitimation of a child by a citizen's
acknowledgment of the child and marriage to the mother does not result in the bestowal of citizenship upon the
child if the natural relation of parent and child does not exist between the acknowledging citizen and the child. 28/

    (4)  Noncitizen nationality.  The rules in (1), (2), and (3) above also confer noncitizen nationality upon the
illegitimate child of established paternity born to United States noncitizen national parents, 29/ to the same extent
that the legitimate child acquires similar status, provided the statutory requirements for acquisition by a legitimate
child are also satisfied. 30/

    (5)  Legitimation requirements under Panamanian law.  See INTERP 303.1(b)(3)
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Footnotes

FN 1/ 39 Op. Atty. Gen. 397 (1939).

FN 2/ Sec. 1, Act of May 24, 1934.

FN 2a/ 7 I. & N. Dec. 523 (1957)

FN 3/ Sec. 205, Act of October 14, 1940.

FN 3a/ Matter of Villanueva, Interim Decision No. 2548  (BIA 1976) (Added)

FN 3b/ 3 I. & N. Dec. 485 (1949); 4 I & N. Dec. 440 (1951).  (Repositioned; formerly footnote 3a/).

FN 4/ See cases cited in footnote 3b/, supra, and text in paragraph (1), supra.  (Revised)

FN 5/ Sec. 309(c).

FN 6/ See (2) above.

FN 6a/ See INTERP 301.1(b)(6)(ix).

FN 7/ 12 I. & N. Dec. 138 (1967).

FN 8/ 3 I. & N. Dec. 589, 595 (1949).

FN 9/ Sec. 205, 1940 Act; current sec. 309(c).

FN 10/ 5 I. & N. Dec. 689 (1954).

FN 11/ 32 Op. Atty. Gen. 162 (1920).

FN 12/ 4 I. & N. Dec. 354 (1951).

FN 13/ 3 I. & N. Dec. 225 (1948).

FN 14/ Sec 205, Nationality Act of 1940; see memo of Asst. Commr., Natz., May 21, 1974, Helen del Rosario,
A-20487191, CO 309-P, affirming decision of Reg. Commr., NW, that the requisite paternity was established by and
action brought in Philippine court that resulted in an award of child support and educational expenses.  (Revised)

FN 15/ 3 I. & N.  Dec. 794 (1949)

FN 16/ Gen. Coun., file 500/2, Sec. 201 (Pt. 2), July 22, 1952 (copy in CO law library).

FN 17/ By its express terms, sec. 102(h) of the Nationality Act of 1940, providing for legitimation under law of the
child's residence or domicile, applies only to chapter III of that Act (cf. 3 I. & N. Dec. 225(1948)).  Consequently, a
child thus legitimated cannot acquire citizenship at birth abroad through a citizen father under the 1940 statue, for
the provisions relating to such acquisition are found in chapter II.

FN 18/ Cf.  Commissioner, In re Jean Donald Butterfield, A-7278601, May 23, 1949, and Commissioner, file
A-6802569, March 9, 1948 (Parks).
FN 19/ See Gen. Coun., file 500/2 sec. 201, July 22, 1952; INTERP 301.
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FN 20/ See INTERP 303.1 (b)(2).

FN 21/ Current sec. 309(a).

FN 22/ See INTERP 301.

FN 23/ See 101(c)(1).

FN 23a/ Secs. 309(a) and 309(b).

FN 24/ Op. Gen. Counsel, Nov. 27, 1973, CO 309-P.

FN 24a/ See Matter of Siu Peng Kam, A-30063351, Nov. 9, 1971, Asst. Commr., Natz. (CO 309-P)

FN 25/ See 32 Op. Atty. Gen. 162; 39 Op. Atty. Gen. 556; Matter of P-, 5 I. & N. Dec. 689; Op. Gen. Counsel, Nov. 27,
1973, CO 309-P

FN 26/ 80 Stat. 1322.

* Formerly 301(a)(7); redesignated by the Act of October 10, 1978 (92 Stat. 1046).  (Added)

FN 27/  In re Luisa Lilawati Soman, beneficiary of visa petition filed by Ramphal Soman, petitioner, A-19168472,
San Francisco, Calif., Mar. 5, 1970 (withdrawn for other reasons; see BIA order of July 5, 1970); see also, In re
Lamberto Fulgencio, Interim Decision No. 2816, 8/22/80 for contra view.  (Revised)

FN 28/ Gen. Coun., file 56336/101, April 1954, and May 22, 1956; 7 I. & N. Dec. 338 (1956).

FN 29/ Sec. 205, 1940 Act; current sec. 309(a).

FN 30/ See INTERP 308. 
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Interpretation 310.1  Jurisdiction to naturalize.

(a)  Courts.
(b)  Alien's residence n relationship to jurisdiction.
(c)  Nature of Congressional authority to provide for naturalization of aliens.

(a)  Courts.  Naturalization within the United States is a judicial function exercised since 1790 1/ by various courts
designated in statutes enacted by Congress under its constitutional power to establish a uniform rule of
naturalization. 2/  The authority of Congress to confer jurisdiction upon State courts was recognized at an early
date, 3/ and under legislation prior to the current Act jurisdiction was vested not only in the District and former
Circuit Courts of the United States, the Supreme and District Courts of the Territories and th District of Columbia,
but also upon State courts of record.

Under the Acts of April 14, 1802, and May 26, 1824, only State courts having common-law jurisdiction, a clerk, and
a seal could naturalize aliens.  Since the Act of June 29, 1906, certain Territorial courts and all State courts have been
required to have jurisdiction in actions at law or equity, or law and equity, in which the amount in controversy is
unlimited; this restriction eliminated many courts formerly engaged in the naturalization process.

The District Court of Guam acquired naturalization jurisdiction upon the enactment of the Organic Act of August 1,
1950. 4/

(b)  Alien's residence in relationship to jurisdiction.  (1)  General.  While the 1802 and 1824 statutes mentioned above
required an alien seeking naturalization to be a resident of the State in which the court was located, residence within
the jurisdiction of the court was not a statutory requirement in the jurisdictional sense.  Under the legislation of June
29, 1906, jurisdiction of all naturalization courts, subject to exceptions specified in the law, was restricted to aliens
residing within the judicial district of the court.  As applied in Federal courts, this provision permitted a petition for
naturalization to be filed in one division of a judicial district by a person who resided in another division of the
same district. 5/

A similar application of the last provision above was questioned in some instances when a petition was filed in one
of several counties comprising a single judicial district of a State court. 6/  The identical provisions of the
Nationality Act of 1940 and the current statute relating to the jurisdiction of State courts have resolved this issue by
specifically eliminating the county of residence as a factor determinative of jurisdiction.  Under both these
enactments, residence within the jurisdiction of the naturalization court continued to be a statutory requirement for
all courts, unless an exception is provided in the law.

Ordinarily, the constitution of a state or its statutes, or both, will determine the geographical area comprising the
judicial district or circuit of its courts.

    (2)  Departure from jurisdiction.  A petitioner's departure from the jurisdiction for the court subsequent to the filing
of a petition for naturalization does not destroy the authority of the court to take final action thereon. 7/  In fact,
prior to the current Act, the petition could be finally heard only by the court of original jurisdiction. The
circumstances under which a petition may be transferred to another court for final hearing under the present law is
discussed in INTERP 334.

(c)  Nature of Congressional authority to provide for naturalization of aliens.  Under its constitutional power to
establish a uniform rule of naturalization, Congress has the exclusive authority to enact legislation under which
citizenship may be conferred upon aliens. 8/  From January 29, 1795, to the present, each statute has provided that
aliens might be admitted to citizenship in the manner prescribed therein and not otherwise.

In some instances, derivative and naturalization provisions included in legislation of the past have no recognizable
counterpart in the current statute.  For example, a woman no longer derives citizenship by marriage. 9/  In addition,
one who, because of misinformation, has erroneously exercised the privileges of citizenship in the honest belief that
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he possessed such status 10/ may no longer be naturalized on such basis.

Furthermore, provisions permitting the expeditious naturalization of former citizens who lost their nationality
through the expatriation of a parent, 11/ or through the judicial cancellation of a parent's naturalization 12/ have
not been continued in the present Act.  Similarly omitted are the provisions of the Act of July 2, 1940, which
permitted a nondeclarant alien who entered the United States while under the age of 16 to a file a petition within one
year after attaining majority.

Naturalization is a privilege which ripens into a right only upon compliance with the terms fixed by statute, 13/ and
the courts have required a rigid conformity with the statutory standards. 14/  The burden of proof in relationship to
naturalization is discussed in INTERP 336.
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Footnotes

FN 1/ 1 Stat. 103.

FN 2/ U.S. Constitution, Art. 1, Sec. 8.

FN 3/ Holmgren vs. U.S., 217 U.S. 509 (1910).

FN 4/ 64 Stat. 384; Gen. Coun., file 56190/17, September 6, 1950.

FN 5/ In re Stasinopulos, 21 F. 2d 71 (1927).

FN 6/ U.S. v. Johnson, 181 F. 429 (1908).

FN 7/ U.S. v. Breen, 120 N.Y.S. 304 (1909)

FN 8/ Chirac v. Chirac, 15 U.S. 259 (1817).

FN 9/ See INTERP 341.

FN 10/ Sec. 320, Act of October 14, 1940.

FN 11/ Sec. 318, Act of October 14, 1940.

FN 12/ Sec. 319, Act of October 14, 1940.

FN 13/ U.S. v. Macintosh, 283 U.S. 605 (1931).

FN 14/ U.S. v. Nees, 245 U.S. 319 (1917)
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Interpretation 311.1  Eligibility to naturalization.

(a)  Race.
(b)  Sex and marital status.

(a)  Race.  (1)  Prior to Nationality Act of 1940.  Until the Act of July 14, 1870, which extended eligibility to aliens of
African birth or descent, naturalization had been restricted by Congress 1/ to "free white persons, "  a descriptive
term judicially interpreted to imply a racial rather than color test and to mean members of the Caucasian race. 2/

The above interpretation gave rise to a difficult situation in regard to those races who were not white of skin, but
who were classified as Caucasian by ethnologists because of a remote common ancestry with admittedly white
persons.  In an early leading case generally followed in subsequent decisions, 3/ little or no consideration was given
to the ethnological reasoning and Caucasian was said to mean a white person within the understanding of the
common man.  The court indicated that Congress intended the term to mean European peoples, the source of
virtually all immigration to the United States, and that Asiatics inhabiting an area from which immigration was
statutorily barred 4/ could hardly be deemed acceptable as citizens.  Left open for future determination was the
eligibility of Asiatic from without the barred zone, 5/ some of whom were found to be eligible under later decisions.
 It was generally held in the case of mixed races that the applicant must be preponderantly of an eligible race or
races.

Bases primarily upon the principles set forth in the decision cited above, Burmese, Filipinos, 6/ Japanese, 7/ Koreans,
8/ Malayans, polynesians, Samoans, and Siamese 9/ were held to be racially ineligible, whereas Afghans, 10/
Arabs, 11/ Armenians, 12/ Egyptians, Kalmuks of Southeast European Russia, 13/ Persians, Syrians, Tartars of
East Russia, 14/ and Turks were deemed qualified in the racial sense.

In order to dispel any doubt concerning the racial ineligibility of Chinese, they were specifically barred from
naturalization by the Act of May 6, 1882.

    (2)  Nationality Act of 1940.  With the exception of legislation granting the naturalization privilege to former
members of the United States armed forces, and to women who were formerly United States citizens, irrespective of
racial ineligibility, 15/ Congress did not raise the racial ineligibility, Congress did not raise the racial barriers until
the Act of October 14, 1940, which not only continued the naturalization privilege of native born Filipinos with
service in the United States armed forces and racially ineligible women expatriates but also extended eligibility to
descendants of races indigenous to the Western Hemisphere.

The 1940 Act was subsequently amended to include as eligible classes racially ineligible aliens who served in the
United States armed forces during World War II, 16/ Chinese persons or persons of Chinese descent, 17/ Filipino
person or persons Filipino descent, persons of races indigenous to India, descendants of races indigenous to North or
South America or adjacent islands, 18/ and Guanamanians. 19/

    (b)  Sex and martial status.  The privilege of an unmarried woman to become naturalized was never denied or
abridged by reason of sex.  Certain statutes, however, which conferred the nationality status of the husband upon the
married woman made it impossible for her to have a nationality other than that of the husband during coverture;
20/ and, prior to September 22, 1922, the courts generally held that the alien wife of an alien husband could not be
naturalized. 21/

Beginning with the Act of September 22, 192, statutory provisions substantially similar to those of the current statute
have eliminated sex and marital status as eligibility factors. 22/

Footnote
FN 1/ 1 Stat. 103



Service Law Books

INSERTS

FN 2/ Ozawa v. U.S., 260 U.S. 178 (1922).

FN 3/ U.S. v. Thind, 261 U.S. 204 (1923).

FN 4/ Sec. 3, Act of February 5, 1917.

FN 5/ See 1 I. & N. Dec. 174 (1941).

FN 6/ See Hidemitsu Toyota v. U.S., 268 U.S. 402 (1925).

FN 7/ Ozawa v. U.S., supra.

FN 8/ Petition of Charr, 273 F. 20 (1921).

FN 9/ 3 I. & N. Dec. 304 (1948).

FN 10/ 2 I. & N. Dec. 253 (1945).

FN 11/ 1 I. & N. Dec. 174 (1941).

FN 12/ U.S. v. Cartozian, 6F. 2d 919 (1925).

FN 13/ 4 I. & N. Dec. 275 (1951).

FN 14/ 4 I. & N. Dec. 104 (1950).

FN 15/ Act of June 29, 1906, as amended by Act of May 9, 1918; Acts of November 6, 1919, March 3, 1931, June 24,
1935.

FN 16/ Act of March 27, 1942.

FN 17/ Act of December 17, 1943.

FN 18/ Act of July 2, 1946

FN 19/ Act of August 1, 1950

FN 20/ Acts of February 10, 1855 (sec. 1994, R. S. 1878); March 2, 1907; see INTERPS 324, 341.

FN 21/ In re Rionda, 164 F. 368 (1908); U.S. v. Cohen, 179 F. 834 (1910).

FN 22/ U.S. v. Martin, 10 F. 2d 585 (1925); Acts of March 3, 1931, October 14, 1940.
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Interpretation 312.1  Educational requirements.

(a)  Knowledge of the English language.
(b)  Knowledge of the history, government and Constitution.

(a)  Knowledge of the English language.  (1)  Statutory requirement.  While historically it has been a general rule that
a petitioner for naturalization must establish his qualifications by means of testimony in the English language, 1/
and ability to read, write, speak, and understand the English language was not a specific statutory requirement
prior to the Act of June 29, 1906. 2/

Under the above 1906 statute and its successor, the Act of October 14, 1940, a person physically capable of speech
was required to speak the English language 2a/ unless specifically exempt under other statutory provisions.  In
addition, the petition for naturalization had to be signed by the alien in his own handwriting. 3/  While English
literacy as such was bit a requisite of either statute, certain courts took the position that aliens who were unable to
read simple English words could not establish attachment to the Constitution, 4/ or favorable disposition to the
good order and happiness of the United States; and some courts even imposed both reading and writing as
naturalization requirements, 5/ notwithstanding the lack of specific statutory sanction.

Congress, with knowledge of the attitude of the courts in regard to literacy as set forth above, and influenced by the
belief that the illiterate person is unable to intelligently exercise the franchise or keep abreast of the political and
social problems of the community in which he lives, amended the 1940 statute 6/ to include English-language
requirements almost identical with the requisites of the present law.

(2)  Exemption from English language requirements. (i)  Based upon residence and age prior to the Act of November
2, 1978.  The only material difference between the English language requirements of the Nationality Act if 1940 and
the earlier provisions of the current law was found in the basis upon which both statutes accorded an exemption
from such requirements.  The words "legally resided" which appeared in the September 23, 1950 amendment to the
Nationality Act of 1940 was replaced in the I &N Act of 1952, as originally enacted, but the word "living".  This
change in language extended the exemption benefit to the alien whose residence in the U.S. has been unlawful for part
of the required twenty-year period, In addition it is clear from the words "periods totalling" which were used in the
prior provision and the current law that intermittent period of residence in the United States may be accumulated
for the purpose of acquiring exemption eligibility, a procedure authorized under the former law by statutory
interpretation only 7/  (Revised)

Finally, under the Nationality Act of 1940, the required residence and age were computed as of September 23, 1950,
where as such computation was, under the original provisions of the 1952 Act, computed as of December 24, 1952.

(ii)  Based upon residence and age after the Act of November 2, 1978.  With the passage if the Act of November 2,
1978, 7a/ the required residence and age are no longer required to be computed as of the date of the passage of the
current statute,  December 24, 1952.  The present Act now provides that the applicant must be over the age of fifty (50)
years on the date of filing the petition for naturalization.  Further, unlike the original provisions of the current Act,
which merely required a twenty year residency in the United States, 7b/ the applicant must now show he has
resided in the United States for twenty (20) years pursuant to a lawful admission as a permanent resident, likewise,
as of the date of filing the petition.

Section 334(a) of the Act requires the applicant to sign the petition in his own handwriting.  The extent to which
compliance with this separate and distinct signature requirement is affected by a grant of the literacy exemption is
considered INTERP 334.1(b)(2)

(iii)  Based upon physical inability to comply.  Both section 304 of the Nationality Act of 1940, as amended, and the
current statutory provision exempt petitioners from compliance with the English language requirements if they are
physically unable to comply therewith.  The term "physically unable" in section 312 does not include mere advanced
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age.  That Congress did not intend to include age within the term is implied by the explicit language regarding
persons over 50 years who, as of December 24, 1952, had resided in the United States for 20 years. 7c/  The Service
holds that eligibility for an exemption upon this basis from all such requirements, i.e., and exemption from the
ability to speak and understand, as well as read and write, English requires a physical disability of a nature which
renders the petitioner unable to acquire all four of these language skills.  It was initially the Service position that a
blind person, while exempt from reading and writing requirements, must nevertheless be able to speak and
understand English.  However, as a result of contrary court rulings, 7d/ the Service now holds that a blind person,
including one who would be classifiable as being "legally blind" under State or Federal statutes, is exempt from
demonstrating an understanding of all four language skills. (Revised and redesignated; formerly INTERP
312.1(a)(2)(ii))

The Service and the naturalization court also regard a petitioner who had suffered from complete bilateral deafness
since childhood and could only lip-read Spanish as being physically unable to comply with all the English language
requirements. 7e/ The nature of such an affliction norally will not permit the afflicted petitioner to learn to speak
English.  Furthermore, the extreme difficulty, except through very specialized training which cannot be reasonably
demanded of the petitioner, almost precludes learning to read and write English.  Hence, deafness should properly
be considered as preventing compliance with all four of the language skills. (Revised)

The Service does not regard a general incapacity to learn as a valid basis for exemption.  In this connection, a
petitioner was denied citizenship because of her inability to speak, read, and write English, even though a claim to
exception based upon physical inability to comply was advanced and supported by medical and other scientific
testimony alleging that the suffering and mental anguish endured by the petitioner as a child during the Armenian
massacres had caused a mental or emotional block which prevented her from acquiring any linguistic abilities
throughout her adult life, and by medical testimony from another source which represented that petitioner's
inability to grasp the English language stemmed from intellectual and cultural limitations, also, general incapacity
resulting from the aging process. 7f/  On the other hand, where a 52 year-old petitioner could speak and read
English but submitted ample medical evidence showing serious illness for a period of years just passed, the court
found that such illness, resulting in neural and emotional strain, had interfered with her ability to learn to write the
language.  Naturalization was granted on the basis that she was physically unable to comply. 7g/  (Revised)

The effect of physical disability upon the necessity for compliance with the signature requirement is considered in the
INTERP 334.1(b)(2).

(3)  Use of interpreter in nonexempt cases.  An interpreter shall never be used in the case of an applicant who is unable
to speak or understand English words which are in common, ordinary, everyday usage, unless such applicant is
eligible for an exemption from literacy requirements.  When a nonexempt applicant is unable to speak or understand
English to the extent specified, and he insists upon filing a petition, he shall be permitted to do so.  Under such
circumstances, no preliminary investigation shall be conducted and the case shall be continued for that purpose until
the petitioner.  The petition should ultimately be recommended for denial if the petitioner overcomes his English
language deficiencies.  The petition should ultimately be recommended for denial if the petitioner fails to qualify
within the year. 

However, certain statutory prerequisites for naturalization are technical, and the various issues are sometimes
complex in nature.  For such reasons, questions eliciting the facts which must form the basis for resolving the issues
and determining whether there has been compliance with the prerequisites cannot always be satisfactorily couched
or answered in common, ordinary, everyday English words.  Consequently, when the ability of a nonexempt
applicant to speak and understand English meets but does not exceed the statutory norm, a complete, satisfactory
preliminary investigation an examination cannot always be conducted in the English language.

Accordingly, if a nonexempt applicant has clearly met the English language standard set by statute, a designated
examiner in his discretion may authorize the use of an interpreter during both the preliminary investigation and
examination, provided he is convinced, from all the circumstances involved, that to conduct the entire proceedings in
the English language would preclude a full exploration and development of pertinent issues and would be likely to
produce an inaccurate, incomplete, and confused record which might support a contention by the petitioner that he
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did not understand the questions asked during the administrative proceedings,  An interpreter used in these
circumstances shall be a Service employee, or another qualified person entirely unconnected with the petitioner.

    (b)  Knowledge of the history, Government, and Constitution.  (1)  Nature of requirement.  Prior to October 14,
1940, no statutory provision required a petitioner for naturalization to demonstrate a knowledge of either history,
Government, or Constitution of the United States.  Notwithstanding the absence of specific legislative sanction, the
Service, as far back as 1908, took the position that naturalization should be denied an alien not sufficiently informed
regarding the Government and Constitution. 8/  The courts generally accepted this administrative viewpoint upon
the statutory premise that a person could not establish the required attachment to the Constitution unless he had
some understanding of its provisions. 9/

The Act of October 14, 1940, 10/ like the current stature 11/ expressly provided that petitioners for naturalization
should be questioned concerning their understanding of the principles of the Constitution.  A lack of sufficient
understanding under this provision constitutes an inability to meet that specific statutory requirement rather than a
failure to satisfy the attachment requisite.  The 1940 statute 12/ was amended by the Act of September 23, 1950, to
include provisions identical with those of the section under discussion.

(2)  Use of Interpreter.  A petitioner who is exempt from the requirements of reading, writing, and speaking the
English language is nevertheless required to demonstrate his knowledge of the history, principles, and form of
Government of the United States.  The examination of such a petitioner may be conducted in a foreign language
through the use of an official interpreter or other qualified person.  When it is necessary to use a qualified person
other than an official interpreter, care must be exercised to select a person having no interest in the case.  If the
interpreter is not an employee of the Service, he is required to be sworn to interpret and translate accurately.
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Footnotes

FN 1/ Petition of Contreras, 100 F. Supp. 419 (1951).

FN 2/ In re Rodriguez, 81 F. 337, 335 (1897).

FN 2a/ Sec. 304, as originally enacted.

FN 3/ See INTERP 334.

FN 4/ Petition of Katz, 21 F. 2d 867 (1927).

FN 5/ Senate report No. 1515, 81st Cong., 2d Sess., pp. 702, 712.

FN 6/ Sec. 304, as amended by sec. 30, Act of September 23, 1950.

FN 7/ Gen. Coun., file A-7707413, 500/2/304, August 13, 1951.

FN 7a/ P.L. 95-579, Act of November 2, 1978.

FN 7b/ See INTERPS 312.1(a)(2)(i).

FN 7c/ In re Petition of Blasko, 466 F. 2d 1340 (C.A. 3, 1972).

FN 7d/ In re Petition of Sandolo, 307 F. Supp. 221, U.S.D.C., D. of Conn. (1969); In re Petition of Stefanatos,  F. Supp.  
(U.S.D.C., N.J., Apr. 19, 1974). (Redesignated; formerly footnote 7b/)

FN 7e/ In re Vazquez, 327 F. Supp. 935 (1971). (Redesignated; formerly footnote 7c/)

FN 7f/ Petition of Siranough Markarian, U.S.D.C., E.D. of Mich., A-11706612 (1970), unreported. Petition of
Kalyopi Zhonga, No. 2270-837013, U.S.D.C., S.D. N.Y. (12/20/76).  (Redesignated; formerly footnote 7d/)

FN 7g/ In re Petition of Adibe Amin, U.S.D.C., N.D., Ohio, No. 20610, 1977 (unreported). (Redesignated; formerly
footnote 7e/)

FN 8/ Gen Coun., file 500/2-Sec. 327, September 26, 1947.

FN 9/ In re Meakins, 164 F. 334 (1908); In re Vasicek, 271 F. 326 (1921).

FN 10/ Sec. 327(b)

FN 11/ Sec. 332(a).

FN 12/ Sec. 304.   
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Interpretation 312.2  Educational requirements for naturalization satisfied pursuant
to the immigration Reform and Control Act of 19686 (IRCA).

(a)   Statutory requirement for legalization
(b)  Relation to educational requirements for naturalization under section 312
(c)   Testimony required to establish qualifications for naturalization

(a)  Statutory requirement for legalization. IRCA mandates that aliens legalized under section 245A of the
Immigration and Nationality Act (INA) meet a basic citizenship skills requirement in order to be eligible for
adjustment to permanent residence under that section.  They may do this by meeting the requirements of section
312 of the INA relating to a minimal understanding of ordinary English and a knowledge and understanding of the
history and government of the United States, or by satisfactorily pursuing a course of study recognized by the
Attorney General to achieve these skills.

(b)  Relation to educational requirements for naturalization under section 312.  Section 245A(b)(1)(D)(iii) of the
INA provides that an alien who has satisfied the section 312 requirements at the time of adjustment to permanent
residence "may be considered to have satisfied the requirements of that section for purposes of becoming
naturalized as a citizen of the United States under the title III".  So as not to burden the alien or the Service with
duplicate testing efforts, this provision shall apply to the following classes of legalized aliens: (1)  Aliens who
passed the INS- directly administered section 312 test; (2) Aliens who passed the standardized section 312 test
as authorized by INS.

(c)  Testimony required to establish qualifications for naturalization.  Notwithstanding an alien's satisfaction for
the section 312 requirements under paragraphs (b)(1) or (2) above, such alien will still be required to establish his
or her qualifications for naturalization by means of testimony in the English language.  An interpreter may be
used in these cases only under the condition set forth at INTERP 312.1(a)(3). 
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Interpretation 313.1  Subversives.

(a)  Prior statutes.
(b)  Nationality Act of 1940.
(c)  Internal Security Act of 1950.
(d)  Organizations prescribed by name.

(a)  Prior statutes.  Statutory provisions specifically prohibiting the naturalization of persons disbelieving in or
opposed to organized government, or who were members or affiliates of any organization that sponsored such
beliefs, or who advocated the killing of government officers were first set forth in the Act of March 3, 1903, and were
continued in the legislation of June 29, 1906, with no substantial change.

Legislation which succeeded the above 1906 statute 1/ continued and extended these provisions by explicitly
disqualifying a person who advocated the overthrow of the United States Government by force or violence, and by
including other detailed variations of the original statutory grounds. 2/  In addition, the ban was applied for the
first time to any person who had been a member of a prohibited class during a period of ten years immediately
preceding the filing of a petition for naturalization.

(b)  Nationality Act of 1940.  The 1940 Act 1/ in its original form did not specifically proscribe Communist beliefs or
membership in the Communist Party or any other organization designated by name.  In each case involving such
membership, affirmative evidence had to be introduced to establish not only membership, but also the proscribed
nature, aims, and purposes of the "Party" or other organization during the period of the petitioner's membership. 3/ 
Only upon the introduction of such evidence was the petitioner called upon to establish his eligibility to
naturalization by refuting the disqualifying allegations.

Considerable difficulty was experienced in establishing ineligibility under the above circumstances and few
petitions for naturalization were denied on the basis of these early provisions.  Recognition of these factors, in the
light of the increase menace of Communism as a subversive force, helped to bring about the modified provisions
contained in subsequent legislation. 4/

(c)  Internal Security Act of 1950.  Title I of the Internal Security Act of 1950 (Subversive Activities Control Act of
1950), effective September 23, 1950, amended the then existing law mentioned above 5/ and the new provisions,
applicable to petitions for naturalization then pending, 6/ or thereafter filed, were substantially similar to those of
section 313 of the present law.

Independently of the above amendatory provisions, the 1950 statute, as amended, created an administrative
procedure, 7/ subject to judicial review, 8/ under which organizations found to be Communist action, front, or
infiltrated, as therein precisely defined, 9/ were and still are required to register 10/ as such.  Organizations which
have been the subject of such proceedings appear on lists compiled by the Attorney General.

In its provisions amending the 1940 statute, the Security Act specifically proscribed Communist-action
organizations, a provision identical in all respects with that of the section under discussion.  Additionally,
proscription was extended to organizations advocating doctrines of World Communism or other forms of
totalitarianism, categories that included not only Communist groups without the United States but also the Fascist
and Nazi organizations.

Administrative construction of the 1940 Act, as amended, sanctioned naturalization of a person whose membership
in a proscribed organization could be considered involuntary when judged by the sam criteria now specified in the
present law. 11/

Section 305 of the Nationality Act of 1940 specified that no person within the scop of its provisions shall be
"naturalized"  a citizen of the United States.  Whether or not certain repatriations under the law were to be
considered naturalization 12/ and therefore within the proscription of the section is a question that is considered in
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INTERPS 324, 327, and 402.

(d)  Organizations proscribed by name.  The legislative device of denying naturalization to members of
organizations proscribed by name in the statute has eliminated much of the difficulty in establishing ineligibility
which was experienced under the legislation prior to 1950.  The Communist Party, wherever operative and the
Communist Political Association are proscribed by name in the current Act, and under certain circumstances
communist-front organizations are similarly classified for the first time.

By definition and specific provision, however, totalitarian parties and organizations advocating totalitarian
dictatorship are currently proscribed only when they advocate the establishment of totalitarianism in the United
States.  This limitation, not found in the Nationality Act of 1940, as amended, had the effect of removing the
proscription of various Fascist and Nazi groups. 13/
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Footnotes

FN 1/ Sec. 305, Act of October 14, 1940.

FN 2/ In re Skoglund, 46 F. Supp. 434 (1942).

FN 3/ U.S. v. Sweet, 106 F. Supp. 634 (1952); U.S. v. Chruszczak, 127 F. Supp. 743 (1954); U.S. v. Title, 132 F. Supp.
185 (1955).

FN 4/ Senate Report No. 1515, 81st Cong., 2d Sess., pp. 717, 720, 729.

FN 5/ Sec. 305, 1940 Act.

FN 6/ Petition of Tucci, 187 F. 2d 690 (1951).

FN 7/  Sec. 12, 13, 13A.

FN 8/ Sec 14.

FN 9/ Sec.3.

FN 10/ Sec. 7,8,9.

FN 11/ Gen. coun., file 56307/191, April 6, 1951.

FN 12/ See sec. 101(c), 1940 Act.

FN 13/ 5 I. & N. Dec. 255 (1953).
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Interpretation 313.2  Immigration and Nationality Act.

(a)  Persons subject thereto.
(b)  Membership.
(c)  Burden of Proof.
(d)  Statutory expectations.
(e)  Communist-front organizations
(f)   Membership in the Communist Party.

(a)  Persons subject thereto.  Every person applying for citizenship upon a petition for naturalization or upon a
formal application to take the oath of allegiance, including a person whose petition or application was filed prior to
and was pending on December 24, 1952, is subject to the provisions of the section under discussion.  The provisions
are likewise applicable to the child whose naturalization is sought as the beneficiary of a petition but the natural or
adoptive citizen paren or parents.  (Revised)

This section bars not only persons currently within the enumerated classes at the time the petition for naturalization
is filed, but who were formerly within those classes at any time during the 10-year period preceding the filing or
who come within them after the filing and before the final oath of allegiance is taken.

(b)  Membership.  In construing provisions of law 14/  relating to deportable classes identical in language to the
provision of the section under discussion, it has been held that a mere showing that an alien voluntarily joined the
Communist Party or that his name is listed on its roles, in and of itself, does not establish membership within the
meaning of those provisions.  To bring an alien within the term "member" as used in the deportation statutes, it must
be shown that in becoming a member the alien was aware that he was joining an organization known as the
Communist Party, which operates as a distinct and active political organization, and that he did so of his own free
will. 15/  This rule would also be satisfied if the alien lacked such awareness when he became a member but, with
opportunity to terminate his membership, continued to maintain it after acquiring awareness.  The requirement of
membership with awareness has also been characterized as one showing "meaningful association" with the
Communist Party on the bases of which a finding may be made that awareness existed. 16/

Where membership awareness is shown, the membership is not excusable because of the fact that the alien may have
engaged in only minimal activities as a rank-and file-member 17/ or did not support or have knowledge of the
Communist Party's advocacy of violence.  18/

The current section relating to eligibility for naturalization was enacted against the background of the deportation
provisions, and the interpretation of the deportation provisions, and the interpretation of what constitutes
membership within the meaning of those provisions is regarded as equally applicable to issues arising under section
313.

    (c)  Burden of Proof.  In deportation proceedings involving the issue of whether membership within the meaning of
the statute exists, the Service carries the heavy burden of showing that the alien's relationship with the organization
was with awareness or was a meaningful association. 19/  The Service fails to carry that burden if it relies solely
upon the alien's failure to introduce evidence in response to the Government's proof of membership.  His silence does
not supply for deportation proceedings the required awareness or meaningful association, and the Service must
produce proof of the fact in the form of additional probative evidence. 20/

The fact that the Service may have been unsuccessful in a deportation proceeding in meeting its burden of proof does
not necessarily remove the alien from the disqualifying provisions of section 313.  The distinction in that regard
stems from the difference in where the burden of proof lies in deportation proceedings and in naturalization
proceedings.
In naturalization proceedings, the burden at all times rests upon the petitioner to establish his qualifications in every
respect rather than upon the Service to prove his disqualifications. 21/  In meeting this burden, the petitioner must
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undergo examination upon any matter affecting his admissibility to citizenship.  22/  He cannot, without risk of
having his petition denied for failure to establish his qualifications in the manner prescribed by the Act, remain
silent or decline to offer evidence in support of his petition.  He carries this burden not only in relation to establishing
affirmative qualification for naturalization, such as character and attachment, but in showing that he not within
proscription of section 313. 23/

When it shown in a naturalization proceeding that a petitioner joined the Communist Party or was carried on its
rolls or his conduct otherwise supports the conclusion that he was a member, such proof, without more, brings the
petitioner within the debarring provisions of section 313.  Establishing whether his membership was without
awareness is a burden which the petitioner must meet by the presentation of probative evidence.  Then, only, is the
Service required to go forward with evidence to overcome his evidence of lack of awareness.

A disclaimer of awareness and a claim by the alien that he was mistaken as to the nature of the organization which
is not supported by other substantial evidence may be found not to be worthy of belief in the face of activities that
strengthen the normal inference of awareness flowing from the membership-- such as attendance at Communist
Party meetings or Party conventions, exposure to Party literature, or access to news media at times when the
purposes and activities of the Party were commented upon and information as to its nature was publicly
disseminated. 24/

(d)  Statutory exceptions.  (1)  General.  The statute 25/ excepts from disqualification by reason of past membership
or affiliation aliens whose association was (1) involuntary, (2) terminated before 16 years of age, (3) was by
operation of law, or (4) was for the purpose of obtaining employment, food rations, or other essentials of living and
was necessary for those purposes.  It has been indicated that these exceptions should be read liberally, 26/ and noted
that exceptions statutorily enumerated are not the only instances where membership is so nominal as to keep an alien
out of the deportable classes. 27/

(2)  Educational purposes.  There is no authority, either judicial or administrative, for holding that membership in a
proscribed organization for the purpose of obtaining and education, without more, is excusable as an association for
the purpose of obtaining "other essentials of living".  

The seeking of a college education, in itself, does not ordinarily suggest the presence of the compelling and
immediately urgent reasons for joining a proscribed organization which usually accompany what are statutorily
enumerated as essentials of living. 28/  Unless the alien can show special circumstances, personal to his situation,
which establish a need for higher education as basic as the need for food or employment, membership to obtain a
college education is not excusable for the purpose of obtaining an essential of living.

Necessity sufficient to excuse membership was found to exist in a situation where petitioner could not have earned a
livelihood without additional education in a specialized field and he therefore enrolled in the Polish Naval
Academy and thereby automatically became a member of a Communist-dominated organization; signed no
application for membership; attended only compulsory meetings while a student, and gave a few brief talks at the
meetings on the subject of economics. 29/  Similarly, where the alien before of 16 years of age automatically became
a member of several Communist-controlled youth organization while in grade school and continued his
membership in high school without participation in political activities, his associations, which were necessary
concomitant to attendance at grade and high school, relieved him of tuition charges and permitted him to take part
in sports and drama, were found to be excusable. 30/

Reliance upon the Grzymala-Siedlecki case 31/ as sustaining the position that a college education is an essential of
living within the meaning of the alleviating exceptions was rejected where, notwithstanding the fact that the sole
reason for joining the Communist Party was to obtain the advantages of a medical education, the alien was also a
member of three Communist-controlled organizations, carried a membership card, paid dues, and served as an
officer of two different Party units in which capacity he arranged for speakers and collected dues.  The court found it
unnecessary to determine whether in an oppropriate case a program of advanced study might fall within the
statutory exceptions, holding that no immunity that may have been initially conferred by student status could
survive the wide range of "extracurricular" activities engaged in, regardless of avowed subjective reservations to the
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contrary.  In contrast to the relatively quiescent petitioner in Grzymala-Siedlecki, the alien in this case was an active
participant in Communist activities. 32/

In an unreported decision 22/  where the alien joined the Communist Party of Hungary to obtain medical education
and remained a rank and file member, the court inferentially considered the joining to be voluntary, but found that
portion of the membership which had extended into the statutory period to be involuntary on the basis of the alien's
testimony that she had long wished to terminate her membership but had feared reprisals.

Where an alien became a rank-and-file member of the Communist Party of Hungary at the age of 17 because he was
informed that he would not otherwise be allowed to continue his college education or to receive a governmental
allowance and free board and lodging which were being furnished him and, when he later became aware of the
nature of the organization continued his membership in order to complete his studies and protect himself until he
fled from Hungary after participating in the revolution as a freedom fighter, a finding of involuntary membership
was upheld by the Board of Immigration Appeals.  34/

(3)  Employment.  The history of the legislation creating the statutory exceptions shows Congressional concern for
this aliens who were automatically placed in totalitarian  organizations and for those who otherwise would have
been denied opportunities for education, employment, food and other necessities which were available to most of the
people.  Membership under those circumstances, without more than the minimum required participation, may be
consider excusable. 35/ Legislative history does not reveal, however, an intent to include within the excepted classes
those who became members to obtain certain benefits without compulsion from a governing totalitarian body or
without need for maintaining a competitive equality for the necessities of life with  the majority of the population. 
Thus, where an alien in dire circumstances took employment as a janitor in the United States and, in order to retain
the employment, joined the Communist Party of the United States, membership was not considered necessary for the
purpose of obtaining employment.  Although membership concededly was necessary for retention of the particular
employment, other opportunities in the United States for employment were as available to the alien as a nonmember
as they were to a majority of the population and the joining was not regarded as within the statutory exceptions. 36/

The effect of joining a proscribed organization in a totalitarian country in connection with obtaining or retaining
employment or advancing in one's chosen field or maintaining a competitive equality for the necessities of life is
governed by the special circumstances of each case and the compulsion exerted by the governing body.  Where, for
example, the totalitarian country (U.S.S.R.) required workers in a particular profession or calling  to join a trade
union affiliated with the Communist Party, membership without more than minimum required participation was
held excusable. 37/

Becoming a member of the Communist Party of Yugoslavia to raise one's government salary from a starvation level
to a subsistence level and to obtain ration stamps was found to involve economic compulsion sufficient to render the
membership within the criteria of the statutory exceptions. 38/

Although membership was not necessary for the purpose of obtaining any of the essentials of living and was
influenced strongly by professional and economic considerations, a mining technician in Hungary was held an
involuntary member when, after resisting pressure for more than two years, he finally joined the Communist Party
under threat of having his wages reduced, being reduced in rank, and having his job taken over by some other
technician who was willing to join the Party. 39/

The grade of employment one may seek through membership in the proscribed organization without incurring the
bar of this section does not demand that resort be had to the most menial job in order to avoid joining.  The statutory
exception with regard to joining for employment purposes is available where the membership is for the purpose of
advancing to employment which is commensurate with one's background, education, experience, or capabilities and
even though the ultimate purpose is to achieve one's right to marriage, a home, and family. 40/

Common factors in all of the cases in which membership has been found to be within the statutory exceptions are
participation in the activities organization in only a minimal degree and absence of the evidence that the alien was a
functionary of the organization or otherwise advanced or believed in the proscribed doctrines.
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(e)  Communist-front organization. 41/  (1)  Association terminated prior to petition or application.  When it is
established that, within the ten year period immediately proceeding the filing of his petition or application, an
applicant was formerly a member of the Communist-front  organization during the time it was registered or
required to be registered  42/ or concerning which there is derogatory information or a request for determination of
its character, but he claims unawareness of its prescribed nature or of its relationship to Communist Party up until
the time his association with it ceased and there is no evidence from which a contrary inference may be drawn, such
association may be regarded as analogous to excusable cases within subparagraph (b) above 43/ and a "Grant, facts
to court" recommendation made. 44/

(2)  Association terminated subsequent to petition or application.  If at the time of filing the petition or application an
applicant is a member of or connected with a Communist-front organization within subparagraph (1) above, but
claims unawareness of the proscribed nature of the organization or of its relationship to the Communist Party, there
is no evidence from which a contrary inference may be drawn, and he or she promptly thereafter terminates his or
her association with the organization, such past association may also be regarded as analogous to excusable cases
within subparagraph (b) above, 45/ and a "Grant, facts to court" recommendation made. 46/

(3)  Membership or association not terminated.  The statutory exceptions discussed in subparagraph (d) are not
available to a person whose membership has not terminated.  If an applicant continues his or her membership or
affiliation with a Communist-front organization after becoming aware of its character as such an organization, a
denial recommendation shall be made.  Under no circumstances shall an employee of the Service direct, advise,
suggest to or otherwise inform an applicant that he or she should terminate his or her membership in the
organization.

(f)  Membership in the Communist Party.  Membership in the Communist Party, whether within or not within a
category set forth in section 313(d)of the Act, if within the ten-year period specified in section 313(c), shall be called
to the attention of the court in every case at the final hearing.

Once a finding for eligibility has been made by the Service, the court shall be orally advised.  A written
memorandum need not be submitted unless specifically requested by the court.  This procedure should not preclude
the preparation of a written memorandum in cases falling outside the ten-year period, or in other instances, if
required by rule of a particular court.  47/
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Footnotes

FN 14/ Act of March 28, 1951 (65 Stat. 28); section 212 (a)(28)(I), Immigration and Nationality Act.

FN 15/ Galvan v. Press, 347 U.S. 522 (1954). Cf. Scales v. U.S., 367 U.S. 203 (1961).

FN 16/ Rowoldt v. Perfetto, 355 U.S. 115 (1957).

FN 17/ Cf. Munoz v. Kelly, 231 F. 2d 381 (1955);
Dickhoff v. Shaughessy, 142 F. Supp. 535 (1956).

FN 18/ Galvan v, Press, 347 U.S. 522 (1954); Matter of Z--, 7 I. & N. Dec. 728 (1958)

FN 19/ Galvan v. Press, 347 U.S. 522 (1954); Rowoldt v. Perfetto, 355 U.S. 115 (1957). 

FN 20/ Gastelum-Quinones v. Kennedy, 374 U.S. 469 (1963); Matter of Paul, Int. Dec. 1315 (1963).

FN 21/ Section 316(e); U.S. v. Schwimmer, 279 U.S. 644 (1929); Sittler v. U.S., 316 F. 2d 312 (1963), cert. den. 376
U.S. 932; Berenvi v. I. & N. 352 F. 2d 71, CA 1 (1965).

FN 22/ Section 332(a); section 335(b); 8 CFR 332, 335.

FN 23/ Petition of Ferenci, 217 F. Supp. 714 (1963).

FN 24/ Cf. following cases wherein in the face of silence or denial of membership other evidence was held sufficient
to support a finding of meaningful association; Schleich v. Butterfield, 252 f. 2d of 191 (1958), cert. den., 358 U.S. 814;
Williams v. Mulcahey, 253 F. 2d 709 (1958); Wellman v. Butterifeld, 253 F. 2d 932 (1958); Matter of Z--, 7 I. & N..
Dec. 728. (1958); Matter of C--, 8 I. & N. Dec. 696(1960); Grubisich v. Esperdy, 175 F. Supp. 445 (1959).

FN 25/ Section 313(d), Immigration and Nationality Act.

FN 26/ Galvan v. Press, 347 U.S. 522; Rowoldt v. Perfetto, 355 U.S. 115; Gryzmala-Siedlecki v. U.S., 285 F. 2d 836
(1961).

FN 27/ Galvan v. Press, 347 U.S. 522, 527 (1954).

FN 28/ Langhammer v. Hamilton, 194 F. Supp. 854, 857 (1961).

FN 29/ Gryzmala-Siedlecki v. U.S. 285 F. 2d 836 (1961).

FN 30/ Matter of Pust, Int. Dec. 1482 (1965).

FN 31/ Gryamala-Siedlecki v. U.S. 285 F. 2d 836 (1961).

FN 32/ Langhammer v. Hamilton, 295 F. 2d 642 (1961).

FN 33/ Petition of Bartok, No. 248011, U.S.D.C., Sothern District of Calif. (1964)
FN 34/ Matter of S--, 9 I. & N. Dec. 436 (1961).

FN 35/ Matter of D--, 4 I. & N. Dec. 713 (1955).

FN 36/ Matter of D--. 4 I. & N. Dec. 675 (1952). See also Matter of S--, 4 I. & N. Dec. 314 (1952); Matter of B--, 6 I. &
N. Dec. 713 (1955).
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FN 37/ Matter of A--, 4 I. & N. Dec. 334 (1951).

FN 38/ Matter of V--, 8 I. & N. Dec. 554 (1960).

FN 39/ Petition of Jozsef Nemeti, U.S.D.C., Sothern District of Calif., Central Division No. 239013 (1965),
A-10928797.  Cf. Matter of B--, 6 I. & N.  Dec. 713,716 (1955)

FN 40/ Petition of Gargyi, No. 255526, U.S.D.C., Sothern District of Calif., (1965).

FN 41/ See OI 313.1 and INTERP 316.1(h).  (Revised)

FN 42/ Section 313(a)(2)(H).

FN 43/ Matter of C--, 6 I. & N. Dec. 20 (1955).

FN 44/ See INTERP 335.

FN 45/ Matter of C--, 6 I. & N. Dec 20 (1955).

FN 46/ See INTERP 335.

FN 47/ Acting Associate Commissioner, Examinations, Memorandum to Regional Commissioners, June 12, 1985,
CO 313- P.
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Interpretation 314.1  Deserters; draft evaders.

Since the Act of March 3, 1865, similar statutory provisions 1/ have prohibited the naturalization of enrolled draft
evaders and deserters from the Untied States armed forces. As amended but the Act of August 3, 1912, the Revised
Statutes limited ineligibility to war-time desertions, a limitation that has been reflected in all subsequent legislation.

A desertion commenced during a time of peace is not considered a war-time desertion within the above requirement,
even if continued after the outbreak of hostilities.

The period of the Korean conflict constiuted a time of war within the meaning of the 1940 legislation. 1/, 2/

While conviction of desertion by court martial was first required by the above 1940 statute, the courts imposed a
similar requisite under the earlier law; 3/ and, neither an admission of desertion, 4/ a finding of desertion by a civil
court, 5/ nor a listing of a person on official military records as a deserter 6/ precluded naturalization in the
absence of the required conviction.

The existing law provides for conviction by a court of competent jurisdiction as well as by court martial, and
extends ineligibility to the draft evader who has not been enrolled under the conscriptive statute.
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Footnotes

FN 1/ Sec. 1996, 1998, R. S.; sec. 306, Act of October 14, 1940

FN 2/ 6 I. & N. Dec. 756 (1955).

FN 3/ Kurtz v. Moffitt, 115 U.S. 487, 501 (1885), citing Huber v. Reily, 53 Pa. 112 (1866).

FN 4/ State v. Symonds, 57 Me. 148 (1869).

FN 5/ Holt v. Holt, 59 Me.464 (1871).

FN 6/ McCafferty v. Guyer, 59 Pa. 109 (1868).
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Interpretation 314.2  Effect of pardon and amnesty.

A deserter who is unconditionally pardoned by the President is relieved from penalties imposed by law and thus
may apply for naturalization. 7/

Under authority contained in the Act of March 3, 1865, as amended in 1912, 8/ the President by proclamation dated
March 5, 1924, 9/ granted an amnesty to all World War I participants who deserted on or after November 11, 1918,
the date upon which actual hostilities ceased and prior to July 2, 1921, the date on which the war formally ended.

An amnesty and pardon similar to that above was conferred upon all who deserted during World War II, if the
offense was committed on or after August 14, 1945, the date active hostilities terminated, and before June 25, 1950,
the date of the Korean invasion. 10/

As to all the above persons, the statutory bar to naturalization contained in former legislation and the current statute
was removed by these proclamations.

For desertion or draft evasion as a basis for expatriation under the current law see INTERP 349.
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Footnotes

FN 7/ 31 Op. Atty. Gen. 225 (1918).

FN 8/ Sec. 1998, R.S., (1878).

FN 9/ 43 Stat. 1940.

FN 10/ Presidential Proclamation 3001, December 24, 1952.
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Interpretation 315.1  General application for section 315.

Section 315 is retrospective as well as prospective in its application and bars the naturalization of an alien who mae
an application for exemption (discharged) and was exempted (discharge) either before or after the section became
effective.

The section's proscription applies to the alien whose petition for naturalization was filed prior to, and was pending
on, the effective date of the Immigration and Nationality Act. 1 /
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Footnotes

FN 1/ Pons v. U.S., 220 F. 2d 399 (1955), cert. den. 350 U.S. 830 (1955).
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Interpretation 315.2  World War I conscription statutes.

(a)  General.
(b)  Certain discharged aliens restored to eligibility.
(c)  Bar removed by repeal of the conscription statutes.
(d)  Effect of section 315 upon World War I cases.

(a)  General.  Declarant aliens, other than those of enemy nationality, were subject to conscription and service in the
armed forces of the United States during World War I. 2/   By statute, 3/ neutral aliens could be relieved of such
liability by making a declaration withdrawing their declarations of intention to become citizens of the United States
but, under the legislation, this action barred them from naturalization.

(b)  Certain discharged aliens restored to eligibility.  In 1931, the bar of the conscription statutes was removed
insofar as it related to neutral aliens who had withdrawn their declaration of intention to secure discharge from the
armed forces 4/ if the withdrawal, the application therefore, and the discharge took place after November 11, 1918.
5/

(c)  Bar removed by repeal of the conscription statutes.  The Nationality Act of 1940, which contained no provisions
relating to this subject, repealed the World War I statutes,

The effect of the above repeal upon the alien previously disqualified was viewed differently by the courts.  Under one
interpretation, the savings clause, section 347, of the 1940 Act was construed as requiring a continuance of the
naturalization bar. 6/  Other courts applied the doctrine res judicata and declined to grant citizenship on a
subsequent petition to a person whose prior petition for naturalization had been denied under the repealed
legislation. 7/.  Still other judicial authority, however, took the position that the previous statutory disqualification
was expunged by the repeal. 8/

The view last mentioned above was followed by the Service during effective period of the Nationality Act of 1940,
and the aliens previously disqualified were considered as having been restored to eligibility.

(d)  Effect of section 315 upon World War I cases.  (1) General Rule. The Service takes the position that exempted or
discharged aliens restored to eligibility, as described in (b) and (c) above, are not barred by section 315.  In this
connection, the same court which denied the Urmeneta petition, 6/ supra, admitted such a petitioner to citizenship. 9/

(2) No bar if no liability to service.  Aside  from the general rule, the rationale of decisions such as those in McGrath
v. Kristensen, 340 U.S. 162 (1950) and 5 I. & N. Dec, 593 (1953) 10/  has also had application under section 315 to
nondeclarent aliens who applied for and were granted exemption during World War I.  These aliens were required
to register in accordance with the then existing conscription laws, but opinion differed concerning whether they were
liable to induction or service thereunder.  It was finally determined that they were not so liable, and that any
application for grant of exemption to them do not currently bar their naturalization 11/

(3)  Certain discharged alien enemies not barred.  In addition to the general rule, the Service also takes the view that
an alien who, upon his statement that he did not want to fight, was discharged from the armed forces on February
19, 1918, pursuant to a World War I directive of the Secretary of War relating to alien enemies, is not barred by
section 315, because he is regarded as not having "applied" for discharge. 12/
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Footnotes

FN 2/ Act of May 18, 1917 (40 Stat. 76).

FN 3/ Acts of July 9 and August 31, 1918.

FN 4/ In re Samowich, 70 F. Supp. 273 (1947).

FN 5/ Act of February 11, 1931.

FN 6/ In re Urmeneta, 42 F. Supp. 138 (1941).

FN 7/ Lakebo v. Carr, 111 F. 2d 732 (1940).

FN 8/ Petition of Otness, 49 F. Supp. 220 (1943).

FN 9/ Petition of Pearson, U.S.D.C., Eastern District of Wisconsin, A-4689858 (1961), unreported; to the same
effect:  Petition of Mendez, U.S.D.C., Eastern District of New York, A-1752391 (1961), unreported.

FN 10/ See INTERP 315.3(a)(4).

FN 11/ Petition of Kazuichi Tsuji, 119 F. Supp. 68 (1954).

FN 12/  Petition of Bronkovitch, 172 F. Supp. 319 (1959).
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Interpretation 315.3  Post World War I conscription statutes.

(a)  Selective Training and Service Act of 1940.
(b)  Selective Service Act of 1948 - Universal Military Training and Service Act.
(c)  Military Selective Service Act of 1967
(d)  Effect of Military Service in the Armed Forces of a Friendly Nation (NATO) - before and after September 28,
1971.
(e)  Official forms effectively used in applying for exemption.

(a)  Selective Training and Service Act of 1940. (1)  General.  With the advent of World War II, the Selective Training
and Service Act was enacted September 16, 1940. 13/  As originally enacted, training and service are required of a
resident alien within certain age limits who had declared his intention to become a citizen of the United States.  No
provision was made for any exemption on account of alienage.

Liability to training and service was extended to all resident aliens within certain age limits by the amendment of
December 20, 1941.  14/  This amended legislation permitted exemption of a neutral alien pursuant to his
application for relief on DSS Form 301 prior to induction, but also barred him from citizenship under such
circumstances.

(2)  Effect of application.  The bar to citizenship imposed by the statute resulted from an application for exemption
alone and was not contingent upon an actual grant of exemption. 15/  Thus, there is a material distinction between
these statutory provision and section 315, which requires exemption or discharge, as well as the application therefor.
16 /

By reason of the savings clause in current section 405(a), and notwithstanding this contra ruling in U.S. v.Mirzoeff,
253 F. 2d 671 (1958), the Service originally held that the naturalization ban or status of ineligibility which resulted
from an application for exemption under the conscription statute survived enactment of the present law, and that
such application standing alone precluded naturalization 17/ pursuant to a petition filed before September 26, 1961.
17a/  Moreover, if the application resulted in a grant of exemption, and the petition thus filed remained pending on
or after December 24, 1952, the effective date of the current statute, the bar of both the conscription statute and section
315 were deemed applicable, 17b/ and the petition was recommended for denial on both grounds. (Revised)

However, the Service position described above must be regarded as having been modified by the Supreme Court's
decision in Astrup v. Immigration and Naturalization Service, 402 U.S.  (1971), which held that the ban of the
conscription statute does not apply in the circumstances set forth. 17c/  Although the ruling involved the Selective
Service Act of 1948, it is deemed equally applicable to the Selective Thinking and Service Act of 1940, as amended.
(Added)

(3)  Test to determine status as neutral alien.  The listing of a country as neutral by the Director of Selective Services
fixed the status of that country as neutral for the purposes of the Selective Training and Service Act of 1940, as
amended, whether or not the country was in fact neutral. 18 /

(4)  No bar if no liability to service.  The bar to citizenship under the 1941 Act was not incurred unless the applicant
was statutorily liable to training and service, and made an "application to be relieved from such liability." 19/

Thus, when the above obligation did not exist for reasons such as age, 20/ or nonresidence, 21/ the applicant was not
barred even though application for exemption on the ground of alienage was made.  This is so because one who
applied for relief from a nonexistent duty could not be regarded as having made the application for relief from
"liability" required from statute.  Furthermore, under such circumstances, the exempted alien is not barred by section
315.

However, where non-liability for service was dependent upon a request to the selective service authorities for a
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determination of nonresidence, an alien who failed to make a timely request in accordance with regulation was
regarded as liable to service and was barred from citizenship under the conscription statute when he applied for
exemption as a neutral alien. 22/

(5)  Intelligent choice between citizenship and exemption required for debarment.  An alien is not barred from
naturalization if, because of misleading circumstances arising out of information furnished by competent authority,
he did not have the opportunity to make an intelligent choice between eligibility for naturalization and relief from
military training and service when he applied for exemption.

The above principle, first enunciated in Moser v. U.S., 341 U.S. 41 (1951), a case involving a treaty national alien, 23/
found expression under this statute when an alien was informed by competent authority that he could obtain
exemption from military service by executing DSS Form 301, but was able to establish that he did not read the form
and was not advised by such authority or anyone that such action would bar him from citizenship; such an alien
unaware of the consequences of executing the form as a result of incomplete information, did not have the
opportunity to make an intelligent choice between citizenship and exemption if the sense that he was in a position to
knowingly and intentionally choose the latter at the cost of the former.  Within the rationale of the Moser decision,
such alien is neither barred by this statute 24/ nor, if exempted, by section 315. 24a/

(6)  Filing DSS Form 304 does not invoke bar.  This form (Alien's Personal History and Statement), as used in
connection with the Selective Training and Service Act of 1940, as amended, contained a question as to whether the
registrant objected to service in the armed forces of the United States.  An alien who was found unacceptable for
service in the armed forces on the basis of his affirmative response to the question in this form has not "applied" for
exemption and is not barred from naturalization. 25/

(7)  Factors affording no relief from bar.  (i)  Eligibility for exemption on another ground.  The fact that an alien,
legally obligated to perform military service, may have been eligible to receive an exemption from training and
service on some ground other than that of alienage does not nullify the disqualifying effect of his clam to exemption
as a neutral alien under the 1940 statute, as amended. 26/

(ii) Not entitled to exemption.  An alien who applied for and was granted an exemption pursuant to the 1940 Act, as
amended, is barred from naturalization by reason of current section 315, even though he possibly was not entitled to
the exemption under the conscription statute because he was not a neutral alien. 27/

(iii)  Expiration of draft laws.  The 1941 draft provision permitting exemption of neutral aliens became inoperative
after March 31, 1947, 28/ but ineligibility to naturalization already incurred thereunder was not thereby affected.
28a/

(b)  Selective Service Act of 1948 - Universal Military Training and Service Act.  (1)  Provisions governing liability
for registration - training and service and exemption therefrom.  The Selective Training and service Act of 1940,
discussed in (a), supra, was succeeded by the Act of June 24, 1948 (Selective Service Act of 1948), 28b/ which
required registration, 29/ and training and service of aliens residing in the United States whose ages fell within
prescribed limits, and also provided for exemption on account of alienage at the cost of the same permanent
citizenship debarment found in the earlier 1940 legislation. 29a/

Difficulty was experienced in determining the extent to which the above provisions of the 1948 Act were applicable
to aliens temporarily in the United States.  To settle this question, the statute was amended 29b/ by the Act of June 19,
1951 (Universal Military Training and Service Act), 29c/ which specifically extended the obligations in such
provisions to aliens temporarily here who remained in the United States for a period exceeding one year. 29d/

Under the above 1951 legislation (with the exception of treaty aliens who are considered under INTERP 315.5), only
an alien in the United States in a status other than that of permanent resident remained eligible to make the
application for exemption from training and service. 29e/

(2)  Executive orders and local board memorandum implementing the exemption provisions.  The exemption



Service Law Books

INSERTS

provisions of the 1948 statute, in its original and amended forms, were implemented by Executive Order No. 9992 of
August 28, 1948, 29f/ and Executive Order No. 10902 of September 25, 1951, 29g/ which authorized a IV-C exempt
classification for qualified aliens generally, upon filing of the official application for relief from training and service
on SSS Form 130.

Implementing the above exemption provision further was Local Board Memorandum No. 23, issued May 6, 1949, in
connection with e.O. No. 9992, which provided that an alien was not eligible to file SSS Form 130 until it had been
determined that he did not otherwise qualify for deferment or exemption under the Selective Service regulations. 
Under the same memorandum, as amended November 15, 1951, in connection with E.O. No. 10292, the SSS Form
130 procedure was limited to an alien in the United States in a status other than that of permanent resident.

(3)  Effect of application.  The naturalization bar of these statutes, like that of the earlier legislation, was raised with
the filing of the application and did not depend upon an actual grant of exemption.  Moreover, by reason of the
savings clause in current section 405(a), the Service originally held that the bar arising from such application filed
before December 24, 1952, continued to be effective after that date, and in and of itself precluded naturalization 29h/
pursuant to a petition filed before 30/ September 26, 1961.  Additionally, if such application resulted in a grant of
exemption, and the petition thus filed remained pending on or after December 24, 1952, the effective date of the
current statute, the bar of the conscription statute was deemed to be in addition to that section 315, 30a/ requiring a
recommendation of denial on both grounds.

However, the Service viewpoint expressed above must be regarded as having been modified by the Supreme Court's
decision in Astrup v. Immigration and Naturalization Service. 30b/  Astrup applied for and was granted exemption
under section 4(a) of the 1948  statute, but in August 1952 following the amendment of the Act denying exemption to
permanent residents, he was reclassified I-A and was thereafter called for induction.  Upon examination, his
induction was deferred for 3 months because of a bursitis condition and, in November 1952, before the 3 months
were up, he was reclassified V-A (over 26 years of age).  The court held that the savings clause of the current statute
was inapplicable, and that since he filed his petition under section 316 of the 1952 Act, section 315 of that Act and
not section 4(a) of the Selective Service Act of 1948 would determine the effect of his 1950 application for exemption
from military service. 30c/

(4)  No bar if no liability to service.  The ruling in McGrath v. Kristensen 31/ has application to cases arising under
the 1948 statute in its original and amended forms.

(5)  Factors affording no relief from bar.  The disqualifying effect of filing an application for exemption is not
nullified simply by reason of the requirement in Local Board Memorandum No. 23. 32/  This memorandum did not
impose upon a local board the duty of determining whether a registrant was eligible for deferment or exemption
under any one or more of the numerous grounds provided by Selective Service regulations before permitting him to
exercise the privilege of claiming exemption by the filing os SSS Form 130.  The burden rested upon the registrant to
take the initiative in presenting to the board for its determination facts showing he was entitled to deferment or
exemption on other grounds. 33/

Admittedly, despite the above ruling, there may be circumstances which will warrant a conclusion that an alien
entitled to deferment on other grounds has been misled into the submission of an application for exemption, a factor
which can materially affect disqualification. 

An alien who applied for and was granted an exemption pursuant to the 1951 statute is barred from naturalization
under section 315, even though he may not have been entitled to the exemption because he was a permanent resident
of the United States. 34/
(c) Military Selective Service Act of 1967.  (1)  Before September 28, 1971.  The Universal Military Training and
Service Act (Act of June 19, 1951), as amended, was further amended by the Military Selective Service Act of 1967.
34a/  The registration requirement in section 3 of the 1951 statute, section 4 thereof, authorizing exemption on
account of alienage, the clause in section 6(a)  thereof, denying exemption to permanent residents, and other sections
relevant to determinations of ineligibility under section 315, were not affected by the amendatory legislation to any
significant extent.
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Regulation implementing the 1951 enactment 34b/ will continue to apply except in so far as they may be modified by
executive orders.  E.O. 11360 was issued on June 30,k 1967, to implement they new 1967 enactment.  34c/  When
applicable in a given case, this and other relevant executive orders (regulations), as well as all pertinent provisions
of the new legislation, should be consulted in detail.

(2)  After September 28, 1971.  The Military Selective Service Act of 1967, as amended, was further amended by
legislation (Military Selective Service Act) enacted on the captioned date.  The 1971 statute amended section 3 of the
conscription law to specifically exempt from registration (and therefore from liability for training and service)
aliens lawfully admitted as nonimmigrants who continue to maintain their lawful status as such, 34d/ and made
consistent deletion of provisions authorizing exemption on account of alienage theretofore found in section 4(a) of
the conscription law. 34e/  Accordingly, since September 28, 1971, the exemption treaties alone made provision for
exemption on account of alienage and only a permanent resident alien remained eligible for such benefit thereunder.
34f/

The 1971 enactment also added paragraph (3) to section 5(a) of the conscription law, which precludes the issuance of
an induction order for an alien until he shall have resided in the United States for one year.  34g/

(d)  Effect of Military Service in the Armed Forces of a Friendly Nation (NATO) - before and after September 28,
1971.  Prior to September 28, 1971, Selective Service laws provided for an exemption for aliens who had served for a
period of 18 months in the armed forces of a mutual defense country.  The September 28, 1971 amendment reduced
the period of required foreign military service to 12 months to be more in keeping with conscription laws of other
countries.  A peitioner, who served in Belgian Army for 12 months in 1949-1950, was classified 1-A following his
Selective Service registration in the United States in 1956.  Since his 12 months of prior foreign miliary service was
insuficcient for exemption at that time, he applied for and gained exemption on the grounds of alienage.  In a petition
for naturalization filed in 1974, he aurgued that the 1971 amendment (as to 12 months of foreign military service)
should apply retroactively to him.  The Selective Service System rendered an opinion that the 1971 amendment was
not retroactive and apllied only to those who presented themselves for registration after the effective date of the
amendment - Spetember 28, 1971.  The naturalization court accepted this view and denied the petition. 34h/  The
Service will follow this view. (Added)

(e)  Official forms effectively used in applying for exemption.  Application for exemption since September 16, 1940,
have generally been made on DSS Form 301 or SSS Form 130 filed with local boards.  Local forms also have been
used, such as C-294 discussed in 7 I. & N. Dec. 561 (1957).  (Redesignated; formerly par. (d)).
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Footnotes

FN 13/ 54 Stat. 885.

FN 14/ 55 Stat. 844.

FN 15/ Ceballos v. Shaughnessy, 352 U.S. 599, 604 (1957).

FN 16/ Petition of Skender, 248 F. 2d 92 (1957), cert. den. 355 U.S. 931        (1958); 6 I. & N. Dec. 176 (1954).

FN 17/ Cf. Aklin v. U.S., 340 F. 2d 746 (1965) which, in principle, overruled     Mirzoeff; In re Harispe's Petition, 200
F. Supp. 627, 632 (1961); U.S. v.      Hoellger, 273 F. 2d 760, 763, note 3 (1960); Gen. Coun., file  56336/315, Sept. 4,
1953, copy in CO 315-P; also see case cited in footnote 29h/, infra.

FN 17a/ The Act of September 26, 1961, added section 310(e) to the current      statute and, by reason thereof,
subsequently-filed petitions could only be heard and determined in accordance with the requirements of the present
Act.

FN 17b/ See footnote 17/, supra.

FN 17c/ See INTERP 315.3(b)(3), infra.  It should also be noted that, even
before Astrup, when the pettion was filed after Sept. 25, 1961, only the      two-prong bar of section 315 applied,
irrespective of all other factors (see 17a/, supra).

FN 18/ Jubran v. U.S., 255 F. 2d 81 (1958); 5 I. & N. Dec. 301 (1953).

FN 19/ McGrath v. Kristensen, 340 U.S. 162 (1950).

FN 20/ 5 I. & N. Dec. 593 (1953).

FN 21/ McGrath v. Kristensen, supra; 4 I. & N. Dec. 348 (1951)

FN 22/ Giz v. Brownell , 240 F. 2d 25 (1956), cert.den. 353 U.S. 942 (1957); Savoretti v. Small, 244 F. 2d 292 (1957);
Memishoglu v. Sahli, 258 F. 2d 350 (1958).

FN 23/ See INTERP 315.5(a)(2)

FN 24/ 9 I. & N. Dec. 720 (decided by the Atty. Gen. - 1962)

FN 24a/ Petition of Hans Henning Von Fluegge, U.S. D.C., Do. Dist., N.Y. (Petition No. 747446 - 1964), copy
unreported opinion in CO 315-P.

FN 25/ 6 I. & N. Dec. 342 (1954); Petition of Zumsteg, 122 F. Supp. 670 (1954); In re Ahren's Petition, 138 F. Supp. 70
(1956).

FN 26/ 5 I. & N. Dec. 106(1953).

FN 27/  Petition of Skender, 248 F. 2d 92 (1957), cert. den., 355 U.S. 931       (1958); 5 I. & N. Dec. 301 (1953); 6 I. & N.
Dec. 766 (1955).

FN 28/ 60 Stat. 341. 
FN 28a/ Benzian v. Godwin, 168 F. 2d 952 (1948), cert. den. 355 U.S. 886        (1948).
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FN 28b/ 62 Stat. 604.

FN 29/  Sec. 3; see sec. 2 for comparable provision of 1940 statute.

FN 29a/ See sec. 4(a), 1948 Act, and compare with sec. 3(a), 1940 Act.

FN 29b/ See Immigration and Nationality Laws, pages 1302 and 1302.1 for list of acts amending the 1948 statute. 
Only those affecting the sec. 315 issue are considered in this interpretaion.

FN 29c/ 65 Stat. 75.

FN 29d/ See sec. 4(a) of the 1948 statute before and after its amendment by    sec. 1(d) of the 1951 enactment; also note
that, with consistency, sec. 3 of the 1948 Act requiring aliens "residing in theUnited States" to register was amended
by sec. 1(c) of the 1951 legislation so that the word "residing" was deleted and the quoted words read "now or
hereafter in the United States"; also see relevant regulations in 32 CFR.

FN 29e/ See sec. 4(a) and sec. 6(a) of the 1948 amendment, respectively, by   sec. I9D) and 1(1) of the 1951 legislation;
also see relevant regulations iin 32 CFR.

FN 29f/ See Part 622, sec, 622.18 under E.O. 9992 in 3 CFR (1943-1948        Comp., p. 751); also see Part 1622, sec.
1622.18 under E.O. 10202 in 3 CFR (1949-1951 Comp., p. 384).  (Revised)

FN 29g/ See Part 1622, sec. 1622.42 under E.O. 10292 in 3 CFR (1949-1953 Comp., p.811) or 32 CFR 1622.42.
(Revised)

FN 29h/ Cf. In re Petition of Lapenieks, 249 F. Supp. 398 (1965), aff. Vilas         Martins Lapenieks v. Immigration and
Naturalization Service, 389 F. 2d 343, 345, note 5 (1968), cert. den. May 27, 1968; also cf. authority cited in footnote
17 /, supra.

FN 30/ The Act of September 26, 1961, added section 310(e) to the current statute and, by reason thereof,
subsequently-filed petitions could only be heard and determined in accordance with the requirements of the present
Act.

FN 30a/ See footnote 29h/, supra.

FN 30b/ 402 U.S. 509 (1971).

FN 30c/ Since Astrup filed his petition on May 14, 1965, it was mandatory that section 315 alone be applied, for
with the passage and by reason of the Act of September 26, 1961, adding section 310(e) to the current 1952 Act,
subsequently-filed petitions could only be heard and determined in accordance with the requirements of the Act. 
However, the court seems to have ignored the 1961 enactment for the opinion makes no mention of it.

FN 31/ See INTERP 315.3(a)(4).

FN 32/ See INTERP 315.3(b)(2).

FN 33/ Preito v. U.S., 289 F. 2d 12 (1961)

FN 34/ In re Thanner, 253 F. Supp. 283 (1966); Ungo v. Beechie, 311  F. 2d 905 (1963), cert. den. 373 U.S. 911; In re
Skender's Petition, 248 F. 2d 92 (1957), cert. den. 355 U.S. 931; In re Carvajal, 154 F. Supp. 525 (1957);  Schenkel v.
Landon, 133 F. 154 F. Supp. 305 (1955); U.S. ex rel. Rosio v. Shaughnessy, 134 F. Supp.  217 (1954); 6 I. & N. Dec. 140
(1954).

FN 34a/ Act of June 30, 1967 (81 Stat. 100). 
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FN 34b/ See relevant regulations in 32 CFR.

FN 34c/ 32 F.R. 9787, 3 CFR (1966-1970 Comp., p. 659).

FN 34d/ Sec. 101(a)(2), Act of Sept. 28, 1971 (85 Stat. 348), see 32 CFR 1611.2(a), effective Sept. 2, 1972.  37 F.R. 17964,
Part 1, pursuant to E.O. 11623 dated  Oct. 4, 1971, 3CFR (1971 Comp., p.211), the Director of Selective Service was
authorized to prescribe rules and regulations and publish same in Federal Register.

FN 34e/ See and compare sec. 4(a), Military Selective Service Act of 1967, before and after its amendment by sec.
101(a)(3), Act of Sept. 28, 1971.

FN 34f/ See INTERP 315.5 and 32 CFR 1611.2(b)(4), effective Dec. 10, 1971, 36 F.R.  23375, redesignated 32 CFR
1611.2(c), Sept. 2, 1972, 37 F.R. 17964; revoked 37 F.R. 24421, effective Nov. 18, 1972.

FN 34g/ Sec. 8, Act of Sept. 28, 1971; also see 32 CFR 1622.42(a) which permits adding residence before and after
registration n computing one-year period.

FN 34h/ Petition for Naturalization of Roger Yvon Dumont, No. 27757, U.S.D.C., Southern District of Ohio,
September 19, 1977 (unreported); copy in office of Assistant Commissioner, Naturalization. (Added)
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Interpretation 315.4  Effect of subsequent service previously barred alien.

(a)  World War I.
(b)  World War II.
(c)  Effect of induction.
(d)  Effect of enlistment.
(e)  Effect of change from exempt to nonexempt classification followed by unsuccessful attempt to induct.

(a)  World War I.  The World War I conscription statutes did not declare the naturalization bar to be contingent
upon an actual grant of military exemption.  However, in at least one instance, a court refused to apply the statutory
bar when the alien was not accorded exemption, and he thereafter served honorably in the armed forces. 35/

(b)  World War II.  Dispensation from naturalization bar was also accorded certain classes of aliens who served in
the armed forces during World War II, even though prior to service they had brought themselves within the barred
class by applying for exemption under the conscription statutes.  These aliens benefited from special legislation, 36/
which authorized the naturalization of any person who served actively and honorably in the armed forces between
September 1, 1939, and December 31, 1946. 37/  Since the terms of such legislation did not preclude the alien who
had previously applied for exemption, he is regarded as having been restored to naturalization eligibility by such
service, and the bar of the conscription statutes no longer applies to him. 38/

Reasoning similar to that above prompted the same conclusion 39/ with respect to similarly barred aliens who
subsequently qualified for naturalization by serving actively and honorably during the period of the Korean
hostilities (between June 24, 1950, and July 2, 1955), in accordance with the special Act of June 30, 1953, 40/ or
section 329 of the current Act, as amended by the Act of September 26, 1961, or during the period of the Vietnam
hostilities beginning February 28, 1961, and ending on October 15, 1978, in accordance with current section 329, as
amended by the Act of October 24, 1968. (Revised)

Moreover, it is the Service view that all of the above classes of aliens, even when exempted, are not barred under
current section 315, 41/ and that, unlike other aliens (see (c) and (d), infra), they are restored to eligibility by
subsequent service pursuant to either an induction or an enlistment.

(c)  Effect of Induction.  It was initially held that service performed during a time other than one of war periods
specified in (a) and (b) above did not restore eligibility. 42/  However, later court rulings modified this viewpoint. 
As a result of these decisions, aliens who were, or are, inducted by a draft board at any time following an exemption
grant and thereafter served, or serve, honorably are now regarded by the Service as not being barred form
naturalization under current section 315, because they were not "effectively relieved" from military service.

Moreover, eligibility upon the above basis will prevail whether the alien's amenability to military service resulted
from the termination of a treaty relating to liability for military service, 43/ changes in the conscription laws and
regulation, 44/ or from the alien's voluntary withdrawal of his exemption with a resultant reclassification and
induction by the draft board. 45/

(d)  Effect of enlistment.  Except as otherwise stated in (b), supra, eleigibility by reason of subsequent service will not
prevail when it is rendered pursuant to a voluntary enlistment 46/ or its equivalent.  Moreover, this position is
considered consistent with the Supreme Court decision in Astrup v. Immigration and Naturalization Service, 46a/
even though the court stated therein that the exempted alien is to bound by his agreement to forego naturalization 
only when the Government abides by its part of the agreement and completely exempts him from service in the
armed forces.  These last words by the court must be construed in the light of the actual agreement made by the
Government, namely, that the alien be exempted from compulsory induction and service pursuant to the conscription
statute.  Obviously, service performed voluntarily by an exempted alien pursuant to his voluntary enlistment is not
in this category, and cannot evidence a failure by the Government to abide by its agreement. 46b /

An enlistment or its equivalent, within context of the paragraph just above, contemplates an entry into the armed
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forces which was completely voluntary in the sense that it was not energized or motivated by the official action of a
draft board or other governmental agency.

Thus, pursuant ot the above rule, where  the alien enlisted and served because he had been informed by his draft
board that his induction was impending or immenent, 47/ or where the alien accepted a commission and served
because a change in the law implemented by Presidential proclomation compelled him to register again with a draft
board and face a call for military service as an enlisted man 48/ eligibility was retored.

On the other hand, although one decision holds that enlistment and service following the filing of a declaration of
intention required by a now-obsolete air force regulation was sufficient to restore eligibility to a previously barred
alien, 48a/ the Service view does not consider such fact sufficient to transform the enlistment into governmentally
induced service, nor to prevent the assertion of the statutory proscription.  48b/

(e)  Effect of change from exempt to nonexempt classification followed by unsuccessful attempt to induct.  (1)  Before
Supreme Court decision in Astrup v. Immigration and Naturalizaion Service.

During this period, actual military service alone removed the statutory disqualification.  For example, an alien who
withdrew his application for exemption and thereafter was rejected on physical grounds without serving was not
regarded as having thereby regained eligiblity for naturalization;49/ nor was an exemptee so regarded who, being
called for service after his formerly neutral country became a co-belligerent, 50/ or being called for service after a
change in law made permanent residents ineligible for exemption, 50a/ was not actually inducted because of
physical disability.

On the other hand, the Service accepted as controling, the decision in Petition of Ekkehard Gustav Lichti, U.S.D.C.,
Indiana (October 1963), copy of opinion in file CO 315-P, which held that an exempted alien subsequently
reclassified as a conscientious objector by the selective service authorities, but never inducted by them into the armed
forces, was nonetheless not "effectively relieved" because he thereafter performed civilian service as a conscientious
objector under the orders and direction of such authorities.  Such an alien is not barred from naturalization.

(2)  After Supreme  Court decision in Astrup v. Immigration and Naturalization Service.  The Supreme Court
decision in Astrup v. Immigration and Naturalization Service 50b/ involved in permanent resident alien who filed 
application for exemption, SSS Form 130, and who was classified as IV-C.  At the time of Astrup's application, the
Selective Service Act of 1948 provided such an exemption for any alien.  One June 19, 1951, that Act was amended,
50c/ so that exemption was not available to aliens who were permanent residents.  Astrup was thereafter
reclassified I-A and ordered to report for physical examination.  Upon examination, his induction was deferred for
3 months because of a physical deficiency, and during such 3-month period he was reclassified V-A (over 26 years of
age).  His induction never took place.

The Supreme Court, in declining to apply the bar of section 315(a) to Astrup under the circumstances related above,
stated that the Congress used the words "is or was relieved" in the section to provide that an alien who requests
exemption from military service be held to his agreement to relinquish all claims to naturalization only when the
Government abides by its part of the agreement and completely exempts him from service in the armed forces.  The
Court noted that temporary release is not sufficient to bar citizenship, and held that even though Astrup never served
in the military and was effectively relieved from his potential liability because when he was subsequently processed
after the 1951 amendment he was found medically disqualified, the Government had failed to honor its end of the
bargain with him by reneging on that bargain when it passed the 1951 amendment.  The Court made clear that the
agreement between the parties was broken; not by ordering Astrup to report for physical examination, but by the
Congressional withdrawal of his exemption.

In the application of theses views.  It has been held that an alien who in April 1951 was granted a IV-C classification
pursuant to his application for exemption, SSS Form 130; who was continued in that classification until 1955, when
he was reclassified V-A, over-age for the draft; and who was never physically examined or processed for induction,
came within the Astrup holding and was not debarred from naturalization because by the amendment of 1951 the
Government had breached its contract and restored the petitioner to liability for service. 50d/
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The Astrup rationale has been applied also to the case of an alien who obtained exemption as a "treaty national"
under a treaty with the United States, and who thereafter again became liable for service when the United States
declared the treaty as being no longer effective and the alien was then still within the age group liable for service.
50e/

The Astrup and Gomez holdings, insofar as they relate to a change in classification resulting from unilateral
Government action, apply to those permanent resident exemptees who received their exemptions before the
amendment of June 19, 1951, and who, after that date, were still within the age group (18 1/2 to 26 years) required
to register.  However, the Astrup decision is applicable and controlling in all cases where the Government has failed
to completely and permanently exempt a permanent resident alien from service in the Armed Forces. (Revised)

The Astrup rationale is interpreted as applying solely to situations in which the Government has unilaterally taken
affirmative action which results in the imposition of liability for military service upon a previously exempted alien.
Action which produces such a consequence constitutes a breach by the Government of the contract entered into with
the alien to relieve him of liability for service, thereby releasing the alien from his part of the agreement to relinquish
his claim to naturalization.

As indicated in the Astrup, Gomez, and Chramback opinions, to nullify the disqualifying effect of section 315, the
Government must be shown to have reneged on its part of the agreement with the exemptee.  Consequently, when
liability for service is again imposed upon an exemptee, not as the result of governmental action in violation of the
agreement, but as a consequence of nongovernmental actions or developments, the alien retains the status of
ineligibility under section 315.

Thus, when liability for service again attaches to an exemptee by reason of his own voluntary action,  as when he
withdraws his previously granted application for exemption; 50f/ or as a result of political changes beyond the
jurisdiction or control of the Government, as when a neutral country becomes a cobelligerent after exemption has
been granted; 50g/ or as a result of the expiration of the terms of a treaty under  which the exemption from service
was granted, 50h/ the Government has breached no agreement, and the debarring provisions of section 315 continue
to be applicable unless the alien actually performs military service under compulsion by the Government. 50i/.

Nor are the above views altered by the mere fact that, after liability for service again attached to the alien, he
reported for preinduction physical examination or for induction, but was rejected for service, since liability for
service had theretofore arisen through nongovernmental action and the unsuccessful efforts to induct the legally
liable alien was not in violation of the Governments agreement with him. 50j/

Footnotes

FN 35/ In re Gustavan, 300 F. 251 (1924).

FN 36/ Act of March 27, 1942; Act of June 1, 1948.

FN 37/ See INTERP 329.1(b) and (c).

FN 38/ See Gen. Coun., No. 17-54, June 14, 1954.
FN 39/ See Gen. Coun., No. 19-54, June 24, 1954; Petition of Felleson, 169 F. Supp. 471 (1958).

FN 40/ See INTERP 329.1(e).

FN 41/ See Gen. Coun., citations; Petition of Felleson, supra.

FN 42/ 7 I. & N. Dec. 561 (1957); 9 I. & N. Dec. 106 (1960); Petition of Regan, 177 F. Supp. 787 (1959).
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FN 43/ U.S. v. Hoellger, 273 F. 2d 760 (1970); U.S. v. Lacher, 299 F. 2d 919 (1962).

FN 44/ See In re Rego's Petition, 289 F. 2d 174 (1961).

FN 45/ Cannon v. U.S., 288 F. 2d 269 (1961).

FN 46/ See Petition of Aziz Ghainiam, U.S.D.C., Philadelphia, A-6977809 (1961), unreported.

FN 46a/ 402 U.S. 509 (1971).

FN 46b/ That the Astrup court was  thinking of the Government's commitment to exempt in terms of compulsory and
not voluntary service is implied from the court's favorable reference to the decision in U.S. v. Hoellger, 273 F. 2d 760
(1960), which held "that if an alien is once relieved from service but is later compelled to perform military service the
bar to citizenship does not arise."  Id. at page 513.

FN 47/ Petition of Messerli, U.S.D.C., Southern District of New York, A-8216102 (1962), unreported.

FN 48/ Petition of Kaimakliotis, U.S.D.C. Southern District of New York, A-6986631 (1962), unreported.

FN 48a/ Petition of Colorado, No. 155180, U.S.D.C., Northern District of California, A-8511182 (1966), unreported.

FN 48b/ Gen. Coun., files CO 301-P, CO 349-P, February 27, 1967.

FN 49/ Petition of Bergman, 173 F. Supp. 880 (1959); 4 I. & N. Dec. 130 (1950).

FN 50/ 2 I. & N. Dec. 545 (1947).

FN 50a/ NON-TREATY ALIENS:  In re Naturalization of Cuozzo, 235 F. 2d 184 (1956); Petition of David Hanna
Esshaki, U.S.D.C., Eastern District of Michigan, A-1942874 (1967), unreported; Petition of Ib Otto Astrup, U.S.D.C.,
Northern District California, 245-P-168753 (1968), unreported decision in case file, aff. per. cur., Ib Otto Astrup v.
INS, 432 F. 2d 438 (9th Cir., 1970), cert. applied for.  TREATY ALIENS: In re Petition of Lapenieks, 249 F. Supp. 398
(1965), aff. Lapenieks v. Immigration and Naturalization Service, 398 F. 2d 343 (1968), cert. denied, 391 U.S. 951
(1968); Petition of Hans Viktor Bohner, U.S.D.C., Northern District of California, 245-P-164947 (1968), unreported
decision in case file.

FN 50b/ 402 U.S. 509 (1971), reversing Ib Otto Astrup v. INS, 432 F.2d 438 (C.C.A. 9, 1970).

FN 50c/ Universal Military Training and Service Act, sec. 4(a), 65 Stat. 76, 50 U.S.C. App. sec. 454(a)  (1964).

FN 50d/ Matter of Gomez, U.S.D.C., N.D., Ill., E. Div., 730-P-474257 (1972), unreported; see Petition of Andreas Carl
Chramback, U.S.D.C., D. Md., 346 F. Supp. 362 (1972).

FN 50e/ Petition of Andreas Carl Chramback, Supra.
FN 50f/ See Cannon v U.S., 288 F.2d 269 (1961); Jurban v. U.S., 255 F. 2d 81 (1958); U.S. v. Kenny, 247 F.2d 139
(1957); Velasquex v. U.S., 241 F.2d 126 (1957).

FN 50g/ Columbo v. U.S. ., F.2d (C.C.A. 9, 1975); Machado v. McGrath, 193 F.2d 706 (1951), cert. den. 342 U.S. 948
(1952); Petition of Fatoullah, 76 F. Supp. 499 (1948); In re Martinez, 73 F. Supp. 101 (1947); Kahook v. Johnson, 273
F.2d 413 (1960); Petition of Skender, 248 F.2d 92 (1957); Matter of Quintero, U.S.D.C., E.D. N.Y. (1958, unreported). 
Contra, Petition of Molho, No 762701, U.S.D.C., S.D. N.Y. (1973, unreported).  (Revised)

FN 50h/ See U.S. v. Hoellger, 273 F.2d 760 (1970); U.S. v. Lacher, 299 F. 2d 919 (1962); cf. Petition of Chrambach, 346
F. Supp. 362 (1972). 
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FN 50i/ See Astrup v. INS, 402 U.S. 509 (1971); INTERPS 315.4(c) and (d).

FN 50j/ See Petition of Chrambach, 346 F. Supp. 362 (1972), and Matter of Gomez, U.S.D.C., N.D. Ill., E.D. (1972,
unreported), holding that efforts to induct or actual physical examination are not conditions precedent to breach of
contract.



Service Law Books

INSERTS

Interpretation 315.5  Treaty nationals.

(a)  1940 conscription statute.
(b)  1948 and 1951 conscription statutes.

(a)  1940 conscription statute.  (1)  General rule.  Under the Selective  Training and Service Act of 1940, as amended
in 1941, a national of a neutral country who desired to be relieved from training and service was required to apply
on DSS Form 301 for exemption pursuant to the statute.  Such application rendered him ineligible to naturalization
under the conscription statute, 51/ regardless of whether or not he was a national of a country with which the
United States then had a treaty relating to exemption form military service. 52/

Furthermore, where the above application ripened into an actual exemption, the treaty national is also barred by
section 315.

(2)  Intelligent choice between citizenship and exemption required for debarment.  Under both the 1941 legislation
and section 315, however, ineligibility does not result if the treaty national applicant in reliance on the
representations of competent authority believed that he was not barring himself from naturalization and because of
the misleading circumstances had no opportunity to make an intelligent choice between eligibility for naturalization
and exemption from training and service; and this is so whether the application was made on a regular DSS Form
301 or a DSS Form 301 from which the statement that the applicant understood he was barring himself from
citizenship had been deleted. 53/

Notwithstanding the fact that one Federal district court had taken the position that the Moser decision has been
superseded  by the enactment of section 315 and is no longer applicable, 54/ the Moser decision continues to be
controlling, 55/ and a treaty national whose case involves the principles of that decision is never barred from
naturalization.  55a/  (Revised)

(b)  1948 and 1951 conscription statutes.  (1)  Executive order.  E.O. No. 9992 of August 28, 1948, and E.O. No. 10292
of September 25, 1951, not only implemented these statutes by providing a IV-C exempt classification for qualified
aliens generally, though the use of SSS Form 130, 56/ but they also authorized separate treatment and the same
exempt classification for certain aliens who were nationals of countries with which the United States had entered
into treaties providing for reciprocal exemption from military service. 56a/  These treaty nationals were accorded
relief from training and service without being obliged to file the official application for relief, SSS Form 130,
generally required of other classes of aliens and the filing of which debarred those classes from citizenship under
these selective service laws.

(i)  Eligibility for classification as treaty national.  Under E.O. No. 9992, classification in IV-C as a treaty national
was available to the treaty national only if (1) he had not made a declaration of intention to become a citizen of the
United States and (2) the Department of State had approved a request for deferment made by the treaty country.

Similarly, under E.O. No. 10292 classification in IV-C as a treaty national could be obtained in either one of two
ways;  (1) by the Department of State certifying that the alien was exempt under the terms of the treaty, or (2) by the
alien himself otherwise showing that he was so exempt under the treaty,  Beginning with this Executive Order,
however, eligibility for treaty national status was available whether or not the alien was a declarant (for exceptions
to this during the period November 6, 1951, to July 18, 1952, see Local Board Memorandum No. 39 issued
November 6, 1951, and amended July 18, 1952).

(ii)  Classification as IV-C treaty national before April 24, 1953 no bar.  Classification in IV-C as a treaty national, if
obtained before April 24, 1953, 56b/ in the manner provided by E. O. No. 9992 and E.O. No. 10292 and described in
(i) just above, including a showing made personally by the alien either orally or in writing that he was a treaty
national, is not regarded as having been accomplished by an "application" for exemption within the meaning of the



Service Law Books

INSERTS

conscription statutes and section 315, but rather by an assertion of treaty-national status cognizable under the
regulations as requiring such classification; such an alien, therefore, is not barred from naturalization by reason
thereof. 57/

(2)  Application causing debarment.  As previously indicated, aliens generally, were barred form citizenship under
these conscription laws when they filed SSS Form 130 and, when granted exemption pursuant thereto, are barred
under section 315.  58/

Accordingly under the above rule, an alien who as not eligible for a IV-C classification as a treaty national under
E.O. No. 9992, solely because he was a declarant, was barred under the conscription statute when he filed SSS Form
130 to obtain a IV-C classification and, upon a grant of exemprtion, was also barred under section 315.  59/
However, an ultra vires exemption conferred by a local draft board is not a complete and permanent exemption and,
therefore, does not constitute relief from training and service within the provision of section 315(a) of the
Immigration and Nationality Act (8 U.S.C.1426 (a)).  (Revised)

Similarly debarred is a treaty national who, instead of restoring to the procedure for exemption as a treaty national,
chose to submit SSS Form 130 to obtain exemption, since under the Executive Orders that form was the official
application for exemption entitling any eligible alien to IV-C classification as the cost of naturalization
disqualification and, except in a Moser type 60/ situation hereinafter described in paragraph (3), ineffectual to
establish eligibility for treaty-national classification.

(3)  Intelligent choice between citizenship and exemption required for debarment.  An alien who was eligible for
IV-C classification as a treaty national under the Executive Orders, who establishes that his request for relief was
based specifically on the treaty, and who was led to believe by competent  authority that submission of SSS Form
130 was a prerequisite in the procedure to obtain relief as such, has been misinformed by authorities whose duty it
was to advise him properly.  In these circumstances the provision of Local Board Memorandum No. 23 61/ are
particulary relevant, the submission of SSS Form 130 is not considered as "application" for exemption, since the
opportunity for an intelligent choice required by the Moser case is not present, and the alien is not barred from
citizenship within the meaning of section 315 or the conscription statutes.

The Moser doctrine has no applicability, however, when the alien has not been misled into the submission of the
application 62/.

(4)  Exemption application on and after April 24, 1953. (1)  Effect of Local Board Memorandum No. 39.  Beginning
April 24, 1953, National Headquarters of the Selective Services System instructed local boards that every alien
thereafter desiring exemption under a treaty should be required to personally sign a statement that he requests
exemption from military service on the ground that he is an alien claiming exemption under a treaty and that his
Selective Service file must show that he signed this request for exemption with full knowledge of the provisions of
section 315.  In the absence of this signed statement, the registrant was no longer classifiable in IV-C (Local Board
Memorandum No. 39, as amended).

When Local Board Memorandum No. 39 was issued in amended form, as stated just above, it was clear that SSS
form 130 eligibility for exemption, as distinguished from exemption based upon treaty national status, was limited
to aliens temporarily in the United States 63/

Opinion differed, however, as to whether a similar limitation applied to treaty aliens.  Some authority did hold that
the Universal Military Training and Service Act of June 19, 1951, had modified existing treaties to the extent that
treaty nationals could no longer be accorded exemptions thereunder if they were permanent residents of the United
States 64/.  On the other hand, it was also held that , notwithstanding the 1951 legislation, the President retained the
power to grant exemption to permanently resident treaty aliens by regulations. 65/

Notwithstanding the above conflict in authority Local Board Memorandum No. 39, as amended, made no
distinction between temporary and permanent residents, and treaty nationals in both categories were deemed
eligible for exemption.  Moreover, if they signed the statements required by the memorandum on or after April 24,
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1953, and on the basis thereof were continued in IV-C or were classified in IV-C they were regarded as having made
an "application for exemption" within the meaning of section 315 and were barred from naturalization.  66/  As
noted in (ii) immediately below, the view that permanent resident treaty nationals could be granted exemption was
abandoned by the Selective Service System on February 15, 1956, only to be reinstated on April 1, 1968 by an opinion
of the Attorney General.

(ii)  Effect of Executive Order 10659, dated February 15, 1956 (rescission of Local Board Memorandum No. 39). 
Initially, Executive Order No. 10659 revoked 67/ paragraph (c) of section 1622.42 of Executive Order 10292, under
which treaty aliens (without express distinction as to their status as temporary  or permanent residents) could be
accorded a IV-C exempt classification 68/ and which, together with Local Board Memorandum No. 39, constituted
the basis for their debarment under section 315 (see (i) just above).  Secondly, the new executive order added
subparagraph (8) to section 1611.2(b) of E.O. No. 10292 69/ under which treaty nationals having a status other than
that of permanent resident are exempt from registration and liability for military service.  Finally, because of these
modifications, Local Board Memorandum No. 39 was rescinded on March 1, 1956. 70/

It is clear from the above changes that, where a treaty national is a temporary resident, an issue involving his
ineligibility under section 315 can no longer arise, unless the substantive actions creative of such issue occurred prior
to February 15, 1956.

Moreover, until April 1, 1968, the conclusion expressed in the paragraph just above also was applicable to treaty
nationals who were permanent residents because, in rescinding Local Board Memorandum No. 39, on March 1,
1956, the Director of the Selective Service System stated that treaty aliens admitted for permanent residence were no
longer entitled to exemption based upon their treaty status.  71/ Nonetheless, it is understood that, during the
1956-1968 period, some draft boards continued to grant exemptions and assign IV-C classifications to permanent
resident treaty nationals upon filing of an application entitled "REQUEST BY PERMANENT RESIDENT ALIEN
FOR RELIEF FROM TRAINING AND SERVICE IN THE ARMED FORCES OF THE UNITED STATES BECAUSE
OF ALIEN STATUS."  While so entitled, the text of the application clearly indicated a request for exemption based
upon the applicant's status as an alien under a designated treaty.  The provisions of section 315 were printed on the
application, and the Service takes the position that a grant of exemption pursuant thereto renders the alien
permanently ineligible for naturalization under the section, even though under the then prevailing view the alien was
not entitled to exemption.  72/

On April 1, 1968, the Attorney General held that, while section 6(a) of the 1951 conscription statute forbids the
exemption of permanent resident aliens, 73/ the section does not state that such aliens shall not be exempted under
any provision of the law (such as a treaty), but only that they shall not be exempted pursuant to section 6(a); that the
existing treaties providing for the exemption of permanent resident aliens were not set aside by the 1951 or any
subsequent legislation; and that they represent an independent source of law which must be honored by the united
States as a part of the "supreme law of the land."  Finally, the Attorney General noted that permanent resident aliens
who apply for and are relieved pursuant to the treaties will be barred under section 315.  73a/

(iii)  Postponed induction.  The Selective Service System provided an application form entitled "REQUEST BY
PERMANENT RESIDENT ALIEN FOR RELIEF FROM TRAINING AND SERVICE IN THE ARMED FORCES OF
THE UNITED STATES PURSUANT TO TREATY" for the use of permanent resident treaty national aliens who
wished to apply for such relief premised upon the Attorney General's ruling (see text to footnote 73a/).  Among other
things, the application reflects the alien's acknowledgment that he has read and understood section 315(a) and (b)
which are printed on the form, that he has been informed of the Attorney General's opinion to the effect that an
application for and grant of exemption as a treaty alien will render him ineligible for citizenship under section 315,
and that he requests relief from the training and service under the treaty with knowledge that he shall be ineligible
for naturalization.

Although the Selective Service System promptly provided an application for the use of permanent resident treaty
national aliens in claiming exemption, as described in the paragraph above, it did not concurrently amend its
regulation to authorize the placement of such alien applicants in the exempt IV-C classification.  Rather, upon
instructions from the Director, Selective Service System, these aliens were classified I-A, with induction postponed
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indefinitely. 73b/ In those circumstances, the Board of Immigration Appeals has held that such aliens have not been
effectively relieved form military service, and therefore are not excludable under section 212(a)(22) of the Act as
aliens ineligible for citizenship. 73c/  Similarly, in subsequent unreported proceedings (1975), to vacate the order of
denial, the court rejected the Service position that a de facto exemption satisfied the prerequisite of section 315 and
held that relinquishment of claims to citizenship could only be conditioned upon the complete exemption, i.e.,
permanently placing the alien in Class 4-C while the alien still remained liable for service,  73d/ (Revised)

Although the Service formerly followed the views expressed by the Board, recent federal court cases have prompted
a re-evaluation of the Service's position. (Revised)

The Service now take the position that an alien who knowingly applies for an exemption due to alienage and who is
classified "I-A" with "induction postponed indefinitely" is effectively and permanently relieved from military service
under the statute.  The alien in such cases has received a "de facto" exemption even though the 4-C designation was
not given. 73e/ (Added)

Effective December 10, 1971, the Selective Services System amended its regulations to authorize and exempt "IV-C'
classification for permanent resident treaty aliens. 73f/ Additionally, on January 31, 1972, the Director of the
Selective Service System instructed Selective Service Boards to reclassify into Class "4-C" as soon as practicable
permanent resident treaty aliens who had requested exemption from military service and had been granted 
administrative relief in the form of postponements by the Director. 73g/  The "4-C" classification in all such cases is
assigned pursuant to the original and still effective application and the Service, of course, takes the position that such
aliens have been effectively relieved and are disqualified for naturalization under section 315.  In the Serano case,
the denial of the petition was upheld even where an exempt alien's "I-A" classification was not changed to a "4-C"
classification after these new regulations were passed. 74/ (Revised)

(5)  Special category of discharged aliens not barred by section 315.  The uncertainty regarding the exemption rights
of treaty nationals which prevailed after the enactment of the Universal Military Training and Service Act on June
19, 1951, until September 28, 1951,  the effective date of the regulation prescribed by E.O. No. 10292, caused some
aliens within that category to be inducted into the armed forces.  To remedy this situation, Directive No. 1332.7 was
issued by the Department of Defense on June 13, 1952, which authorized the discharge of aliens inducted between
June 19, 1951, and September 28, 1951, upon request based upon their treaty rights.  Aliens discharged pursuant to
this directive are not deemed barred from naturalization under section 315.

(6)  Exemption treaties.  Currently effective treaties providing for the reciprocal exemption of aliens from military
service have been negotiated with Argentina (Art. X, 10 Stat. 1005, 1009 (1853));  Austria (Art VI, 47 Stat. 1876, 1880
(1928)); China (Art. XIV, 63 Stat. 1299, 1311 (1946); Cost Rica (Art.IX, 10 Stat. 916, 921 (1851) Estonia (Art. VI, 44
Stat. 2379, 2381 (1925)); Honduras (Art. VI, 45 Stat. 2618, 2622 (1927); Ireland (Art. III, 1 UST 785, 789 (1950)); Italy
(Art. XIII, 63 Stat. 2255, 2272 (1948));  Latvia (Art. VI, 45 Stat. 2641, 2643 (1928)); Liberia (Art. VI, 54 Stat. 1739,
1742 (1938)); Norway (Art. VI, 47 Stat. 2135, 2139 (1928)); Paraguay (Art. XI, 12 Stat. 1091, 1096 (1859)); Spain (Art.
V, 33 Stat. 2105, 2108 (1902)); Switzerland (Art. II, 11 Stat. 587, 589 (1850)); Yugoslavia (Serbia) (Art. IV, 22 Stat.
963, 964 (1881)).

Treaties similar to the ones listed above, which were negotiated with El Salvador (Art. VI, 46 Stat. 2817, 2821
(1926)), Germany (Art. VI, 44 Stat. 2132, 2136(1923)), Hungary (Art. VI, 44 Stat. 2441, 2445 (1925)), and Siam now
Thailand (Art. 1, 53 Stat. 1731, 1732 (1937)); were terminated, respectively,on February 8, 1958, 74a/ June 2, 1954,
74b/ July 5, 1952, 74c/ and June 8, 1968. 74d/
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Footnotes

FN 51/ See INTERP 315.3(a)(1)

FN 52/ Pons v. U.S., 220 F. 2d 399 (1955), cert. den. 350 U.S. 830 (1955)

FN 53/ Moser v. U.S., 341 U.S. 41 (1951); Petition of Planas, 152 F. Supp. 456 (1957); Petition of Bruce, 163 F. Supp.
493 (1958), vacated and granted on remand, latter action unreported (A-5847109); 5 I. & N. Dec. 625 (1954).

FN 54/ Petition of Mauderli, 122 F. Supp. 241 (1954).

FN 55/ Petition of Berni, 112 F. Supp. 837 (1953); 5 I. & N. Dec. 206 (1953)

FN 55a/ For additional discussion on "intelligent waiver" see INTERP 315.5(b)(4)(iii). (Added)

FN 56/ See INTERP 315.3(b)(2). 

FN 56a/ For E.O. 9992 see 3 CFR (1943-1948 Comp., p.751) or 32 CFR 622.18(b); for E.O. 10292, see 3 CFR
(1949-1953 Comp., p.811) or 32 CFR 1622.42(c). (Revised)

FN 56b/ For rule where application filed after April 24, 1953, see INTERP 315.5(b)(4).

FN 57/ Petition of Elken, 161 F. Supp. 823 (1958), remanded and admitted, latter action unreported (A-6732598);
Petition of Healy, 183 F. Supp. 651 (1960).

FN 58/ See INTERP 315.3(b).

FN 59/ Petition of Gilligan, 265 F. 2d 904 (1959), reported without facts relating to filing of declaration of intention
(A-7875665).

FN 60/ See INTERP 315.5(a)(2).

FN 61/ See INTERP 315.3(b)(2).

FN 62/ 7 I. & N. Dec. 561 (1957).

FN 63/ See INTERP 315.3(b)(1) and (2).

FN 64/ U.S. v. Gredzens, 125 F. Supp. 867 (1954); Cf. U.S. ex rel. Rosio v. Shaughnessy, 134 F. Supp. 217 (1954) and
U.S. v. Rumsa, 212 F 2d 927 (7th Cir.-1954), cert. den., 348 U.S. 838 (1954); also see In re Rego's Petition, 289 F. 2d 174
(3rd Cir. - 1961).

FN 65/ Schenkel v. Landon, 133 F. Supp. 306 (1957); Ungo v. Beechie. 311 F. 2d 905 (1963), cert. den., 373 U.S. 911
(1963)

FN 66/ Petition of Burky, 161 F. Supp. 736 (1958); 7 I. & N. Dec. 561 (1957).

FN 67/ See 3 CFR (1954-1958 Comp., p.306); 21 F.R> 1082. (Revised)

FN 68/ See INTERP 315.5(b)(1).

FN 69/ Otherwise 32 CFR 1611.2(b)(8)  Subsequently redesignated as 32 CFR 1611.2(b)(4), 36 F.R. 23375, dated
Dec.9, 1971, and currently 32 CFR 1611.2(c), 37 F.R. 17964, effective Sept. 2, 1972. (Revised) in CO 315-P
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FN 70/ Copy of Selective Service System directive in Co 315-P

FN 71/ Cf. INTERP 315.3(b)(1),(2) and(5), for same rule as applied to permanent resident aliens other than treaty
nationals.

FN 72/ Ungo v. Beechie, 311 F. 2d 905 (1963), cert. den., 373 U.S. 911; In re Carvajal, 154 F. Supp. 525 (1957);
Schenkel v. Landon, 133 F. Supp. 305 (1955); also cf. other cases cited in footnote 34/.

FN 73/ Cf. INTERP 315.3(b)(1),  (2), and (5), for same rule as applied to permanent resident aliens other than treaty
nationals.

FN 73a/ 42 Op. Atty. Gen. 28 (1968).  Itzcoyitz v. Selective Service Local Board No. 6, 301 F. Supp. 168 (S.D. N.Y.
1969), supports the Attorney General's conclusion that treaty rights to exemption survived enactment of the 1951
statute (see 13 I. & N. Dec. 715 (BIA 1971)).

FN 73b/ Generally, the postponement was ordered under the authority of 32 CFR 1632.2.

FN 73c/ 13 I. & N. Dec. 715 (1971).

FN 73d/ See also Petition of Peter Maurer, U.S.D.C.E.D., Cal., No. 20722 (A-13739092) unreported decision (1976).

FN 73e/ Petition for Naturalization of Thomas Sheehan, U.S.D.C., S.D.N.Y. (A-13858621) unreported decision in CO
315-P (1971); Antonio Torres v. INS, 602 F. 2d 190 (7th Cir. 1979); Petition of Gino Serano, No. 79-2650 (3rd Cir.
1981) (classification postponed).  (Revised)

FN 73f/ 32 CFR 1622.42(b).  It is pertinent to note that, while the regulation as it appears in 36 F.R. 23377, Part 1,
Dec. 9, 1971, authorizes a "IV-C" classification in these cases, the Roman Numeral "IV" has been discontiued and the
actual classification now assigned is "4-C".  See amendment of 32 CFR 1622.42(b) appearing in 37 F.R. 5121, Part I,
Mar. 10 1972, and amendment of the heading os sec. 1622.42, appearing in 37 F.R. 7498, Part I, dated April 15, 1972.

FN 73g/ See Temporary Instruction No. 622-1 (Appendix 2, SSRPM) issued January 31, 1972, over the signature of
the Director, Selective Service System (copy in CO 315-P).  (Redesignated; formerly footnote 74/)

FN 74/ Cited in footnote 73e/.  See also Torres v. INS, 602 F. 2d 190 (7th Cir. 1979). (Revised)

FN 74a/ Terminated by exchange of notes in 1957.  Contact State Dept.  for authenticated details.

FN 74b/ Terminated by exchange of the notes (5 UST 828), signed June 2, 1953, effective one year later as
provided in Art. XXXI of the treaty.

FN 74c/ Terminated by U.S. note dated July 5, 1951, effective one year later as provided in Art. XXV of the treaty.
Contact State Dept. for authenticated details.

FN 74d/ Terminated by Art. XIV(2) of later treaty with Thailand, 19 UST 5843, 5859.
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Interpretation 315.6  Findings in denial cases.

Upon appeal, a judgement of denial will be vacated and the case will be remanded for further proceedings, unless
the trial court has adopted or entered findings affirmatively  showing that, when the petitioner requested relief from
military service, he knowingly and intentionally waived his right to become a citizen, a requirement of Moser v.
U.S., 341, U.S. 41, 47 (1951). 75/

In entering a decision adverse to Bachmann, reversed by the appellate ruling cited, 75/ the court below found that a
local draft board had informed him of the provisions of section 315, but the findings did not indicate when this
information was furnished. Furthermore, the lower court did not enter the ultimate conclusionary findings
indicating that, when he applied for exemption, Bachmann had exercised an intelligent choice between citizenship
and relief from military training and Service.
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Footnotes

FN 75/ Bachmann v. U.S., 327 F. 2d 415 (1964).
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Interpretation 316.1  Naturalization requirements

(a) Generally.
(b) Residence; absences.
(c) Extended absence benefits.
(d) Physical presence requirement.
(e) Good moral character.
(f) Good moral character required during the statutory periods.
(g) Good moral character under section 101(f).
(h) Attachment; favorable disposition.
(j) Requirements as affected by petitioner's legal incompetency during statutory period.

(a) Generally. Residence in the United States, good character, and an oath to support the Constitution were required
of those who sought citizenship under the first naturalization statute of March 26, 1790. 1/ Successive enactments 2/
culminated in the Act of April 14, 1802, 3/ which incorporated the basic requisites of five years' residence in the
United States, favorable disposition to the good order and happiness of the nation, good moral character, and
attachment to the Constitution that have been continued in substantially the same form as provisions of all
subsequent legislation.

Residence within the county, state, or territories in which the naturalization petition is filed, at the time of and for a
prescribed period immediately preceding the filing thereof, generally has been an additional prerequisite of the
statutes. Since the Act of October 14, 1940, 4/ prescribed residence in the state rather than the county has been the
requisite, primarily because of the difficulty in determining the precise location of county lines in various large
metropolitan centers. 5/

The above requirements relate to naturalization under what may be termed the general provisions of the law; and,
as will be observed in later Interpretations, exemptions therefrom have been and currently are granted under special
statutory provisions.

(b) Residence; absences. (1) Purpose. Congress established as a naturalization requirement to afford the applicant an
opportunity to learn the country's language and the essential facts of its history and government, as well as to
demonstrate his ability to conduct himself in the manner of law-abiding citizen. 6/

(2) Relevant definitions. (i) "State" and United States". "State" and "United States," as they relate to the residence
requirements are the subject of specific definitions in the present law. 7/

Presence in Midway Islands during the statutory period and prior to the admission of Hawaii to statehood on
August 21, 1959, is regarded as presence in (the territory of) "Hawaii" within the then meaning of section 101(a)(38),
and therefore as presence in the "United States." Thus, a 13-months' stay in Midway Islands during the statutory
period did not break the continuity of residence in the "United States" required for naturalization. 8/ However, since
the act admitting Hawaii to statehood 9/ specifically excluded Midway Islands from the geographical areas to be
included in the State of Hawaii, this rule does not apply to presence in the Islands on or after August 21, 1959.
(Revised)

Residence in Kwajalein Island (May 8, 1952 - July 18, 1953), which was under control of the United States by virtue
of a trustee agreement with the United Nations, did not constitute residence in the United States for naturalization
purposes. 10/

(ii) "Residence;" prior statutes. The term "residence," as used in previous legislation, was considered to be
synonymous with domicile, involving as it did an applicant's actual presence in the United States coupled with his
intention to make a permanent residence or home therein; 11/ and, then as now, such residence could have its
inception only after a lawful admission for permanent residence 12/ in accordance with applicable laws and
regulations. 13/
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The above principles were applied to "commuter" aliens who entered the United States daily for employment, while
maintaining residence in foreign contiguous territory; 14/ such aliens, although lawfully admitted to the United
States for permanent residence, did not "reside" therein for naturalization purposes.

(iii) "Residence;" current statute. "Residence" is defined in the present statute 15/ as a person's principal, actual
dwelling place in fact, without regard to intent. The negation of intent as a factor in determining "residence" under
this definition should not be construed, however, as eliminating the requirement that an applicant for naturalization
establish his continuing intention to reside permanently in the United States, following a lawful admission for such
purpose. 15a/

It has also been determined that the status of the "commuter" alien has not been affected by the above definition, 16/
and his ineligibility to naturalization continues until he actually establishes his principal dwelling place in the
United States, with the intention to permanently reside therein.

Additionally, under Article 22 of a tax convention 16a/ concluded between the United States and France, which has
been in force since August 11, 1968, an alien having an immigrant status in the United State who elects to claim the
benefits of Articles 16 and 21 of such convention cannot count his residence and physical presence in the United
States during any calendar year or portion thereof for which Articles 16 and 21 apply, as residence and physical
presence for naturalization purposes.

Residence for naturalization purposes may be acquired by an alien who, subsequent to deportation or grant of
voluntary departure, with or without preexamination, is lawfully readmitted for permanent residence, or has his
status so adjusted without being required to depart from the United States; and, such residence would commence
with his lawful return, or on the date on which he acquired the status of lawful permanent resident, as determined in
the adjustment or other remedial proceeding.

The Act of July 10, 1970 (Private Law 91-114, 2d Sess.) 16b/ makes special provision for the accumulation of
naturalization residence by certain inhabitants of the Bonin Islands who entered the United States under the Act
before July 11, 1972.

(iv) Location of serviceman's residence for purpose of filing petition under section 316. Absent evidence to the
contrary, the residence (physical presence) of a person who is serving in the armed forces is regarded as continuing
in the state where he resided at the time of his induction or enlistment. Consequently, although he thereafter may
have been stationed at military installations in other states, he is eligible to file his petition in the state where he last
resided as a civilian, if his actual and constructive residence in that state totals at least six months.

However, subsequent to a serviceman's induction or enlistment, he may abandon his residence in the state where he
last resided as a civilian, and establish a new residence in another state where he is stationed as a member of the
armed forces. Under these circumstances, he is no longer qualified to file a petition in the former state, but he will be
eligible to file a petition in the latter state as soon as he has been stationed there for as long as six months.

See INTERP 335.1(c)(5) and (6) for a discussion of witness and deposition requirements in cases involving
servicemen.

(3) Continuity. Continuity of residence for the required periods has generally been a judicial 17/ or legislative
requisite, 18 / but until 1929 the statutes did not specify the circumstances under which residence would be deemed
continuous. In resolving this question, the courts usually applied the concept of domicile, and held at an early date
that actual physical presence within the United States for every day of the prescribed period was not essential to
continuity of residence, 19/ provided the circumstances of each absence therefrom did not preclude a finding that the
absentee intended to maintain and return to a home or residence therein. 20 /
In some instances, a prolonged absence during the requisite statutory period was deemed inconsistent with the
existence of the required intention mentioned above, 21/ whereas in other cases, a comparable absence warranted a
favorable finding in the light of other circumstances. 22/
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(4) Permissible absence. The difficulty in determining when continuity of residence had been broken by absence was
materially lessened by the Act of March 2, 1929, which, in its amended form, 23/ fixed the limits of permissible
absence from the United States in terms substantially similar to those of the 1940 Act 24/ and the current statute.

Under those provisions, subject to statutory exceptions discussed hereinafter, 25/ a continuous absence of one year or
more during the statutory period, after a voluntary departure from the United States, breaks the continuity of
residence, notwithstanding that the absence thereafter becomes involuntary in character. 26/ When, however,
departure from the United States is involuntary and the absence which follows is enforced against the alien, he is
considered as never having left the United States, within the purview of the statute, and as never having interrupted
continuous residence in the United States. 26a/ (Revised)

An alien who receives incomplete, misleading, or erroneous advice from a Government official whose duty it is to
furnish full and accurate information on the subject matter involved, and in reliance upon such advice remains
absent from the United States in excess of one year and also loses the opportunity for naturalization under a law
regarding which he should have been, but was not, advised by the official, is held not bound by the normal
consequences flowing from such absence, not to have thereby broken the continuity residence, and to have been
constructively resident in the United States during all of the period of absence. 26b/ (Added)

The absence for a continuous period of one year or more which causes a break in the continuity of residence must be
one that falls entirely within the statutory period. Continuity of residence or a break therein outside the statutory
period is not relevant to the residence requirements for naturalization. (Added)

Consider, for example, a lawful admission for permanent residence on June 1, 1953, a five-year statutory period
extending from January 3, 1956, to January 3, 1961 (when the petition is filed), and a continuous absence from
January 1, 1954, to January 1, 1957. While the petitioner has been absent continuously for three years, his absence
during the statutory period has been for less than one year (i.e., January 3, 1956, to January 1, 1957). Consequently, no
break in the continuity of residence has occurred, the petitioner's continuous residence is regarded as having begun
on June 1, 1953, the date of his lawful admission for permanent residence, and he is eligible to file the petition on
January 3, 1961.

On the other hand, assuming that the above petitioner had been continuously absent from January 1, 1954 to
February 1, 1957, his absence during the statutory period would have been for more than one year (i.e., January 3,
1956, to February 1, 1957), the continuity of his residence would have been broken, and his continuous residence for
naturalization purposes would be regarded as having begun on the date of his return, February 1, 1957. This does
not mean, however, that the petitioner must accumulate a full five-year period of continuous residence beginning on
February 1, 1957, before he can file his petition; rather, since he can be continuously absent for as much as 364 days
during the statutory period without breaking the continuity of his residence, he may file the petition four years and
one day following his return on February 1, 1957. Similarly, where the case is one involving a three-year statutory
period, the petition may be filed two years and one day from the date of the reentry, after the extended, breaching
absence.

A person who is absent from the United States while on active duty with its armed forces does not thereby interrupt
the continuity of his residence even if the absence exceeds one year. 27/

(5) Intent nullified in determining residence. The definition of "residence" in the 1940 Act 28/ nullified intent as a
means of determining an absentee's place of residence, 29/ as does the specific language of the current definition. 30/

Consequently, by virtue of the above definitions continuous residence in the United States ceases when the applicant
is actually absent therefrom beyond the statutory limits of permissible absence, even though residence or domicile
31 / in the United States can be spelled out from the absentee's intent to maintain and return to his residence therein.
While such intent is no longer a factor under the circumstances stated, it remains pertinent when presumptive loss of
continuous residence is the issue; or, when the absentee's status as a returning permanent resident is under question,
rather than continuity of residence for naturalization purposes.
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In this last connection above, it should be recognized that an interruption of continuous residence does not
necessarily disturb an absentee's status as a lawful permanent resident, and upon proper readmission in such status,
he may begin again to accumulate the requisite continuous residence.

(6) State residence during absence of less than 1 year. Since continuity of residence in the United States is not
conclusively broken under section 316(b) by any absence of less than a year, unless it is established that such
residence actually has been abandoned, the applicant's residence during any such period of absence necessarily
continues to be in the place (otherwise the State) where he resided at the time of his departure abroad. Accordingly,
he will be regarded as having complied with the requirement of continuous State residence, either upon his return to
that same State if at least 6 months (including any part or all of the absence period) had then elapsed since he first
established residence therein, or on the date after his return when at least 6 months (including any part or all of the
absence period) will have elapsed since he first established residence in the State. However, if upon his return he
takes up residence in a State other than the one in which he resided at the time of his departure, he must complete 6
months' residence in the new jurisdiction before he will be eligible to file a petition in that State.

(c) Extended absence benefits. (1) Prior legislation. The restriction place upon absence from the United States by the
1929 statute as originally enacted 32/ did not take into account the needs of aliens who were employed abroad by
the United States Government, American commercial concerns, and other American institutions. Amendments of
such legislation adopted in 1936 and 1938 33/ permitted extended absence under such circumstances without loss of
continuous residence.

In somewhat modified form, the above provisions were included in the 1940 statute 34/ and the current section.
Discontinued in the subsequent enactments was that provision of the 1938 law which granted extended-absence
benefits to the spouse of a United States citizen, if the latter's employment abroad fell within one of the statutory
categories.

(i) Current legislation. By amendment 34a/ in 1981 to the current statute, the provisions of 316(b) granting extended
absence benefits are now available to the spouse and dependent unmarried sons and daughters who are members of
the household of one who qualifies for 316(b) benefits. These benefits vest only if the spouse and dependents are
residing abroad with the principal applicant. (Added)

(2) Rules relating to the filing and approval of applications. (i) Effect of application approved prior to December 24,
1952. The validity of approved applications for extended-absence benefits under the 1940 Act was not impaired by
the enactment of the current statute. Applications filed but not acted upon before the effective date of the 1952 Act
were required to be disposed of in accordance with the 1952 provisions. 35/ (Revised)

A person whose application under the 1940 Act was approved prior to December 24, 1952, and whose absence
pursuant thereto commenced before and continued beyond such date was not required to file another application;
furthermore, if he filed a petition for naturalization after December 23, 1952, he was not required to comply with the
50% physical-presence requirement of the section under discussion, unless the filing occurred after September 25,
1961. 36/

(ii) Letter request for benefits, if timely, constitutes timely application. Normally, a grant of section 316(b) benefits
requires the receipt of an N-470 application by the Service before the applicant has been absent from the United States
for a continuous period of one year. However, the Service also has taken the position that the intended remedial
purpose of the section 36a/ should not be frustrated by an overly technical construction of the application
requirement. Accordingly, where the Service received a letter from a qualified American concern in behalf of an alien
employee who had not yet been absent for as long as a continuous period of one year, and such letter represented that
the alien had been employed abroad by the concern during the stated period, and requested that he be allowed to
retain the period of absence toward his citizenship, the Service regarded the alien as having submitted a timely
application and granted him 316(b) benefits, even though the N-470 was not received and approved until after the
applicant had been continuously absent for more than the one-year period. 36b/
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(iii) Application timely mailed but never received due to mailing to nonexistent Service office, deemed timely. Where
it was firmly established that the applicant's employer timely mailed his application to preserve residence, but it
was addressed to a nonexistent Service address and never received, the Service did not attribute the gross
negligence of the employer to the applicant. Under the circumstances, the Service regarded the application as being
timely submitted even though a duplicate application was received and approved after the applicant was absent for
more than one year. 36c/

(iv) Nunc pro tunc approval of application because of official misinformation. When an alien who was statutorily
eligible for section 316(b) benefits claims that he informed the Service of his contemplated absence and sought advice
as to the effect it might have upon his naturalization residence, or advice as to the need for affirmative action to
preserve his naturalization residence during the absence, and in reliance upon erroneous or misleading advice
received from the Service or a Service representative such alien was continuously absent abroad in a qualifying
employment for a year or more without having applied for section 316(b) benefits, an application for such benefits
may nonetheless be submitted and approved by the Service nunc pro tunc to cover the continuous period of absence in
the qualifying employment, provided the facts, details, and circumstances surrounding the claimed contact with the
Service or its representative are such as to clearly and unmistakably establish that it was in fact made, and that the
alien actually was furnished erroneous or misleading information which justified his failure to submit a timely
application.

(v) Approval of application in error. Where an applicant was ineligible for the benefits of section 316(b) because his
employment with an international organization antedated his admission to the United States for permanent
residence, but the application was erroneously approved, the Service is estopped from claiming a break in the
continuity of residence resulting from absences occurring during the period for which approval was granted. 36d/
(Added)

(3) Effect of absence upon uninterrupted physical presence requirement. (i) Rules. While the Service has held that any
absence, however brief, interrupts the one-year uninterrupted physical presence in the United States required to
qualify for extended absence benefits under current section 316(b), 37/ a position consistent with that initially
assumed by the Board of Immigration Appeals 38/ and the courts 38a/ in comparable situations arising under the
immigration laws, later recent decisions by the Board and the courts construing the continuous physical presence
requirements for suspension of deportation compel a modification in the Service viewpoint.

Applying a rule and standards laid down in Rosenberg v. Fleuti, 38b/ which held that an alien's return after a few
hours' absence in Canada did not constitute an "entry" for purposes of establishing deportability, the later decisions
referred to above hold that absence which is not "meaningfully interruptive" of the absentee's continuous presence in
the United States does not necessarily break the continuity of physical presence required for suspension of
deportation, and that the length of the absence, its purpose (lawful or otherwise), 38c/ as well as the extent to which
travel documents were needed to accomplish the trip, are the guidelines for determining this question; or, as the
principle is otherwise expressed, that continuity is not broken unless the interruption of physical presence, viewed in
balance with its consequences can be said to have been a significant one under such guidelines. 38d/

Specifically, in accordance with the principles expressed above, the courts have held that the continuity of a required
seven-year period of physical presence 38e/ was not broken by a few hours' sightseeing tour in Mexico 38f/ or a
vacation absence of five days in that country. 38g/ Moreover, another case was remanded to the Board of
Immigration Appeals because, without considering all the circumstances, the Board concluded as a matter of law
that six months' absence in Canada was too long to permit a finding of continuous physical presence during the
requisite seven-year period. 38h/ This remand, however, shall not be regarded as declaring a six months' absence
permissible, for it merely emphasized that, while the length of absence is relevant, it is not alone determinative. 38i/
Nor can the remand be regarded as modifying in any way the guidelines in Fleuti wherein the Supreme Court stated
that the length of the alien's absence is a major factor to be considered. 38j/ (Revised)

Guided by the position of the courts, the Board of Immigration Appeals alsoruled that the continuity of a required
ten-year period of physical presence 38k/  was not broken by a one-week visit to Canada, 38m/ and that continuity
was similarly preserved in the face of five short absences in Canada to visit a wife and family,. during a requisite
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seven-year period of physical presence,  38n/ Again, the Board held that a six weeks' absence abroad, during which
the alien visited his sick father and toured other countries, did not disrupt the seven years' continuous physical
presence required for suspension. 38o/ (Revised)

The courts have observed that the statutory provisions authorizing a discretionary grant of suspension of
deportation are designed "to ameliorate hardships and injustice which otherwise would result from a strict and
technical application of the law," and that "A strict and technical construction of the language in which this grant of
discretion is couched could frustrate its purpose." 38p/ The statutory allowance for extended absence benefits in
current section 316(b) is no less remedial in nature, and the grant thereof like the grant of suspension is premised
upon a stated period of physical presence, described in the one instance as "uninterrupted" and in the other as
"continuous." Since these quoted terms cannot be distinguished as to meaning, and both the naturalization and
suspension provisions serve a comparable remedial purpose, it has been concluded that such provisions should be
construed and applied in accordance with the same principle.

Accordingly, the Service takes the position that absence which is not "meaningfully interruptive" of an applicant's
continuous presence in the United States or " significant" under the guidelines in Fleuti, 38q/ will not interrupt the
uninterrupted physical presence-required for extended absence benefits under current section 316(b).

However, in applying the above principle, it will be realized that physical presence for continuous periods of 7 and
10 years are necessary for suspension, whereas only 1 year of uninterrupted physical presence is required for
extended absence benefits. Since, as the suspension cases demonstrate, absence of but a few days or weeks out of a
required seven- or ten-year period of physical presence raises a substantial question as to whether the requisite
continuity of the physical presence has been broken, absence of the same duration in relationship to a required
one-year period of physical presence will give rise to a far more substantial question along such lines. To assign no
greater significance to the absence in the one-year case would, in effect, accord no real consideration to the extent of
the absence, which the Supreme Court in Fleuti 38r/ recognized as a major factor to be considered.

It must be apparent from what has been said just above that, when a given period of absence is found not to have
broken the continuity of physical presence for suspension purposes, such finding does not preclude a determination
that absence of the same duration was "meaningful" and "significant," and has interrupted the continuity of physical
presence required for extended absence benefits. Generally, to avoid interruption of the one-year period of physical
presence, the absence must be very brief. If it extends beyond that point, its breaching effect can be overcome, if at all,
solely by very persuasive substantial evidence of special, unique circumstances tending to show beyond doubt that
the absence was not "meaningful" and "significant." 38s/

Aside from the above limitation, the Service also holds that, where an alien is not physically present in the United
States at the end of the relevant one-year period of physical presence preliminarily required for extended absence
benefits, however brief the time between his departure and the period's end may be, he cannot be regarded as having
been physically present in the United States for an uninterrupted period of one year under the Fleuti and Wadman
principle, because in fact he never actually had one year of physical presence within the United States which could
have been "uninterrupted." 38t/

(ii) Representative cases. Pursuant to the rules set forth i (i) just above, two four-day business absences in Canada on
behalf of the firm which the applicant was to be subsequently employed abroad, were considered "brief" and not
"meaningful" or "significant," and therefore not disruptive of the one-year period of physical presence. 38u/

Again, while a continuous absence of approximately six weeks in another case could not be regarded as "brief"
within the meaning of the rules, a favorable conclusion was reached therein because of the special circumstances
surrounding the absence, namely, its inception upon orders from the firm which was to employ the applicant abroad,
and its importance in relationship to the applicant's subsequent employment abroad since it involved travel and
activities which were absolutely necessary in preparation for the foreign assignment. 38v/

On the other hand, absences during the relevant period aggregating more than four months, and in another instance
totaling but a few days short of three months, occasioned by the applicant's employment, were held not to be "very
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brief" and under the most compelling circumstances and were, therefore, considered to be "meaningfully" disruptive
of the one-year period. 38v.1/ Similarly, eight absences totaling 57 days on business, but unconnected with the
employment in connection with which the benefits were sought, was considered to be not "brief" and was
"meaningfully interruptive" of the required period of physical presence. 38v.2/

An emergency absence of eight days in Holland solely to visit a sick father was not deemed "meaningfully
interruptive" of the one-year period of physical presence, not only because of the brevity of the absence, but also on
account of the special circumstances which caused it. 38w/

An application preserving residence while absent abroad in employment as a pilot or other member of a commercial
airlines flight crew also has been granted despite multiple absences in such capacity totaling at best no less than
thirty-two days in any one-year period of physical presence. Stressing the brevity of each individual absence, and its
connection solely with the employment for which extended absence benefits were sought, the situation was found to
involve special and unique circumstances warranting favorable action. 38x/

Where the absences totaled 96 days in an encompassing 487 day period, during which the applicant was absent five
times, the longest being 28 days and the shortest nine days, the absences being in connection with his employment,
they were held to be meaningfully interruptive of the one-year period. 38y/ (Added)

A six-week absence during the one-year period is held to have interrupted the required physical presence. 38z/
(Added)

(4) Required nature of employment. (i) Self-employed; sole owner. Under the 1940 Act, the employer-employee
relationship required for extended-absence benefits was not precluded merely because remuneration was on a
commission rather than fixed-wage basis; 39/ but, the employee who was self-employed abroad was not entitled to
such benefits. 40/

Similarly, extended-absence benefits are not available under the present law if the employee is the sole owner of the
firm which he represents abroad. 41/ However, a person other than the sole owner who is employed abroad
representing a sole proprietorship doing business under a trade name is eligible. 42/

(ii) Part-time employee; independent contractor. The benefits of the present section will not be conferred upon a
person who is employed abroad on a part-time basis unless he devotes a substantial portion of his time to the
employment. The eligibility of such person is not adversely affected because his motive in going abroad was other
than to accept such employment. 43/

It has also been determined that a person who is not an employee of an American firm, but who proceeds abroad
voluntarily for the purpose of soliciting business for such firm and who will be pain only on a commission basis is
not entitled to extended-absence benefits under the current provisions. Such person, in effect, is an independent
contractor.

(iii) Subsidiary of American firm or corporation. A subsidiary "more than 50 per centum of whose stock is owned by
an American firm or corporation" has been held to include an employing foreign corporation virtually all of whose
stock was owned by another foreign corporation which, in turn, was the wholly-owned subsidiary of a third
corporation, the latter being an American company engaged in whole or in part in the development of foreign trade
and commerce of the United States. 43a/ The wording of current section 316(b) would allow this same conclusion if
the American company owned more than 50%, but not all, of the stock of the second foreign corporation.

However, except for the situations described in the paragraph just above, when no one American firm or corporation
controls the employing foreign corporation through direct ownership of more than 50% of its stock, the foreign
corporation cannot be regarded as a "subsidiary" of an American firm or corporation for purposes of current section
316(b), even though all of the stock of the foreign corporation is actually owned by American firms or corporations.
43b/
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The fact that a firm is incorporated under the law of a state of the United States does not necessarily determine that
it is an American firm or corporation.  The nationality of the firm is determined by the nationality of those persons
or corporations who own more than 50 percent of the stock of that firm. 43c/ (Added)

(5) Government employment or "contract." When an American firm or corporation was under contract with the
United States Government, and a person was employed abroad by that firm or corporation, and was engaged in
directly or indirectly carrying out the terms of the contract, he was regarded as being "employed by or under
contract with the Government" for purposes of section 307(b) of the 1940 statute; 44/ such a person is also eligible for
the benefits of current section 316(b) and (c) upon the same basis. 45/

An alien studying abroad under a fellowship awarded by the Department of Health, Education and Welfare
pursuant to P.L. 655 of the 80th Congress was held to be a person employed by or under contract with the United
States Government within the meaning of current section 316(b) since his time and attention were to be almost
entirely devoted to research; he was to be paid an annual salary from Government funds; his activities under the
fellowship were described as "Official work;" he was restricted as to allowable vacation time.

Employment abroad by the Near East Foundation, an American corporation wholly financed by the International
Cooperation Administration, under a contract between the Foundation and a foreign government under the terms of
which ICA furnished the funds, controlled the hiring of employees, and could terminate the contract has been held to
be equivalent to employment by the United States Government. 47/

As consistent with the above holding, the benefits of the current section have been granted to an instructor teaching
overseas in the employment of the European Division of the University of Maryland pursuant to an agreement under
which, with logistic support, the University conducts classes for the United States military and Government
personnel and their dependants. 48/

(6) Refugee relief agencies and CARE, a non-profit organization. Refugee relief agencies, such as United HIAS
Service, Inc., American Jewish Joint Distribution Committee, Inc. and Catholic Relief Services have been held to be
engaged at least in part in the development of foreign trade and commerce of the United States on the basis of their
purchases of relief supplies in the United States, the ocean freight paid United States shipholding companies in
connection with the transportation of those and other donated supplies abroad, and transportation costs paid
United States shipping companies in bringing refugees to the United States. 49/

The activities of CARE, a non profit organization established after World War II to purchase and distribute
packages of food and clothing to refugees and other needy people throughout the world, meet the essential elements
of an American firm engaged in part in the development of foreign trade and commerce of the United States. 49a/

(7) CIA employment. A person who is employed by or under contract with the CIA is eligible for the benefits of
current section 316(b), at any time after lawful admission for permanent residence even though one year has not
elapsed from the date of admission. If the one-year physical-presence requirement has not yet been met, the granting
of the benefits is required to be conditioned upon compliance therewith prior to the filing of the petition for
naturalization.

(8) State residence during extended absence. If extended absence has been approved under any of the above
provisions, the applicant's last residence in the United States continues to be his or her residence during the absence.
Upon return to the same residence, he or she will be deemed to have complied with the requirement of continuous
residence within the State, provided six months have elapsed since residence was first established therein.  However,
if residence is resumed in a State other than the one in which he or she resided at the time of departure, six months'
residence in the new jurisdiction must be completed before he or she will be eligible to file a petition for
naturalization in that State.

(9) Effect of income tax exemption as nonresident alien upon continuity of residence, with or without previous grant
of extended absence benefits. See INTERP 318.4.
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(d) Physical presence requirement. (1) Saving clause. "Physical presence" in the United States is currently required as
an adjunct of the requisite continuous residence and has the effect of limiting total absence during the statutory
period.

The physical presence requirement is inapplicable to an alien who began the naturalization process prior to the
effective date of the present law by filing a valid declaration intention in accordance with the then existing statute
even though a petition for naturalization was filed on or after December 24, 1952, 50/ provided the filing occurred
before September 26, 1961. 51/

A nondeclarant alien who has maintained a lawful permanent residence in the United States since prior to December
24, 1952, is also exempt from the physical presence requirement and may be naturalized under the general
provisions pursuant to a petition filed at any time prior to September 26, 1961, 52/ even though he has never filed a
declaration of intention. 53/

The above-exempt aliens are considered as having a "status," "condition," or "right in process of acquisition" which is
preserved by the savings clause of the current statute.

(2) U.S. Government service, employment or contract; special acts. Regardless of its duration, a member of the armed
forces of the United States who serves abroad pursuant to military orders is regarded as being constructively
physically present in the United States during all the periods of such service. The serviceman, in such circumstances,
has no choice as to the location in which his services are to be rendered, and his absence from the United States under
directions of the military authorities is not considered as having been voluntarily undertaken. Consequently, his
absence does not break the continuity of his physical presence. 54/

The Act of July 10, 1970 (Private Law 91-114, 2d Sess.) 54a/ makes special provision for compliance with the
physical presence requirement by certain inhabitants of the Bonin Island who entered the United States under the Act
before July 11, 1972.

Notwithstanding the reference in section 316(c) to the granting of the benefits of section 316(b), the exception to the
physical presence requirements for United States Government employees and contractors is not limited to petitioners
who have applied for and been granted the benefits of section 316(b). There is nothing in the language of the statute,
nor in its legislative history, to indicate that a petitioner must both need and qualify for the benefits section of 316(b)
as a prerequisite to obtaining section 316(c) benefits. Thus, a United States Government employee who maintained
the continuity of his residence by returning to the United States before he had been absent from the United States for a
continuous period of as much as one year, would have had no occasion to apply for the benefits of section 316(b). 
Such an employee may, without any application therefor, invoke the exception under section 316(c) and include in the
computation of physical presence the periods of employment abroad. 54b/ Such benefits apply automatically, even
though the petitioner, his spouse and unmarried dependents may not have been physically present in the United
States for an uninterrupted period of at least one year, as would be required of a petitioner who seeks to qualify for
the benefits of section 316(b). (Revised)
(e) Good moral character. (1) General criteria. Good moral character, a question of fact, 55/ has been interpreted as
meaning character which measures up to the standards of average citizens of the community in which the applicant
resides, 56/ and thus does not necessarily require the highest degree of moral excellence. 57/ Good moral character
has not been a static term since the standards of a community often change with the passage of time. 58/

Character is not synonymous with reputation, since the latter signifies what a person is believed to be, whereas the
former refers to what a person actually is in fact. 59/ Both reputation and behavior constitute evidence which tend to
establish good or bad moral character, but neither are necessarily decisive of the factual issue involved. 60/

Such general standards are difficult to define in specific terms and no attempt was made in antecedent legislation to
classify types of misconduct as indicating a lack of good moral character. The naturalization courts generally
exercised wide discretion 61/ and applied an elastic test 62/ in determining whether the character requirements had
been satisfied, and such approach produced many conflicting decisions.
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(f) Good moral character required during the statutory periods. (1) The principle of reformation. It has been and still
is the requirement under the statutes that good moral character be established throughout the requisite periods of
continuous residence in the United States. By thus prescribing specific periods during which good moral character
must be established, Congress undoubtedly intended to make provision for the reformation and eventual
naturalization of persons who were guilty of past misconduct.

(2) Conduct prior to statutory period. Application of the above reformation principle under prior enactments was
affected by uncertainty concerning the extent to which offenses committed prior to the specified statutory period
might be considered in the determination of good moral character. Some courts, influenced by the seriousness of a
criminal act committed in the distant past, denied citizenship upon that fact alone, even though the applicant's
behavior during the stipulated period was irreproachable. 63/ Other judicial opinion declined to consider any facts
without the statutory period. 64/

The Service viewpoint generally precluded a denial of naturalization when conduct had been exemplary during the
statutory period, and the only adverse facts concerned offenses committed outside such period.

On the other hand, despite the above viewpoint, the Service considered proper an inquiry into antecedent events for
the purpose of evaluating misconduct or explaining other facts that had occurred within the crucial period in order
to determine whether an actual reformation had taken place, and whether the applicant, in fact, had been a person of
good moral character throughout the requisite period. 65/ A denial of naturalization under these circumstances was
premised upon the conclusion that the petitioner had failed to establish good moral character during the statutory
period and not upon the violations committed prior thereto.

Terms of the current section specifically sanction consideration of the petitioner's conduct and acts without the
statutory period in order to determine whether the burden of establishing good moral character has been sustained.
66 /

The present act obviously has required a modification of the basic Service viewpoint expressed above to the extent
necessary for compliance with the Act's mandatory provisions relating to the determination of good moral
character. 66a/

(3) Requirement when there is no statutory period. When no specific period of residence is required, but the petitioner
is required to establish good moral character, it is essential that consideration be given to his conduct and utterances
during a reasonable period of time immediately preceding the filing of the petition for naturalization and during the
period between the date of filing and the final hearing. 66b/ The good moral character requirement in such cases
contemplates an evaluation of character for more than a fleeting period. What constitutes a reasonable period of time
will be determined by taking into account petitioner's age, occupation or means of livelihood, his associates,
criminal background, current misconduct, reputation, and marital status. (Revised)

In determining whether the petitioner has met the burden of establishing good moral character, the inquiry shall
extend to the petitioner's entire lifetime. Should the inquiry disclose relevant adverse conduct or activity occurring
during a reasonable period of time immediately preceding the date of the petition, and/or during the period
between the date of the petition and the final hearing which, of itself, evidences lack of good moral character, it shall
be concluded that the petitioner has not sustained the burden of proof, and he shall be deemed ineligible for
naturalization. 67/ Similarly, if misconduct occurred prior to a "reasonable period" which, of itself, should lack of
good moral character, it should be considered together with misconduct during the "reasonable period," even though
the latter, of itself, does not show a lack of good moral character. If the two, considered together, manifest a similar
type of misconduct, the conclusion may be warranted there has been no change in character and that the petitioner
continues to be lacking in good moral character. The denial of naturalization under these circumstances would be
predicated upon the conclusion that the petitioner has failed to establish good moral character during a reasonable
period immediately preceding the date on which the petition was filed. (Revised)

(4) Effect of probation or parole. Accepting the proposition that good moral character can be established only when
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the applicant is free from restraint ("a free moral agent"), a few courts have held in the past that a person on
probation or under parole during the statutory period cannot demonstrate good moral character while such
condition prevails. 67a/ This point of view required that good moral character be established for a full statutory
period after the end of probation or parole, and the situation was not saved by a termination thereof within the
period before the final hearing.

The early Service position embracing the above views 67b/ has been modified based upon later judicial and
administrative authority. It is now the Service viewpoint that a petitioner who has been on probation or under
parole or suspended sentence during a part or all of the statutory period is not precluded, as a matter of law, from
establishing good moral character. The rationale of this position regards being on probation or under parole or
suspended sentence during the statutory period as merely one of the factors to be considered in determining whether
the petitioner has established good moral character. 67c/ Moreover, a favorable finding may be entered even though
one of these conditions prevail at the time the petition is considered by the court. 68/

(5) Nonsupport. The duty of a husband to support his wife, and of a parent to support his child, is not only a moral
and marital obligation, 69/ but also a duty imposed by law. 69a/ A finding of good moral character is precluded
where there is a willful failure or refusal to provide support. 69b/

Thus, an adverse finding as to good moral character would be in order if the failure to provide support extended
over a period of years without satisfactory explanation; 69c/ and even though a child was being cared for in a state
institution. 69d/ Again, the inadequacy of support furnished warranted an adverse finding, where it appeared that
the petitioner, financially speaking, had been in a position to supply adequate support. 69e/ Although a husband may
choose the place of family residence and withhold support from a wife who fails to abide by it, her delinquency does
not justify failure to support children she retains elsewhere. 69f/

Failure to provide support will add to the weight of other evidence to sustain a finding of lack of good moral
character. Courts have held that where nonsupport was coupled with an  illicit relationship, 69g/ or with bigamy
and false testimony, 69h/ or with incurring financial obligations with intent to defraud, 69i/ a denial of
naturalization for lack of good moral character was warranted.

Courts have taken extenuating circumstances into consideration and have found that the requisite good moral
character had been established where noncompliance with a court order for support resulted from unemployment
and financial inability; 69j/ where the parent met the burden of support to a reasonable extent; 69k/ where the wife
was self-supporting and did not request support; 69m/ where during the statutory period the children were no
longer minors, and the wife received support from a daughter as well as from income property; 69n/ and where the
wife had successfully prevented petitioner from ascertaining her address but he had nevertheless made partial
support payments for his children through his mother. 69o/ A court likewise found sufficient extenuating
circumstances existed where petitioner's failure to volunteer support was motivated by concern for the child and his
attempt to gain custody according to court decree and petitioner contributed support after the court reminded him of
his duty. 69p/

(6) Fornication and cohabitation. Occasional acts of fornication 70/ during the statutory period, as distinguished
from fornication with cohabitation, 70a/ did not preclude a finding of good moral character under the Nationality
Act of 1940.

Originally, for purposes of the current statute, administrative authority held that fornication with cohabitation
during the statutory period precluded a finding of good moral character. 71/ However, the courts disagreed with
this position 71a/ and, as a result, the Service now holds that neither fornication 71b/ nor fornication with
cohabitation during the statutory period precludes a finding of good moral character, even though the sexual acts
may be frequent in number and may occur at more or less regular intervals throughout all or part of the period, and
even though the parties plan to continue the irregular relationship after naturalization, 71c/ provided other
circumstances do not require an adverse finding. (Revised)

While the courts, generally, found neither fornication nor fornication with cohabitation, standing alone, sufficient to
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bar a finding of good moral character, they did agree with the court in Wadman v. Immigration and Naturalization
Service 71d/ that Congress "had found offensive that extramarital intercourse which tended to destroy an existing
marriage; which evidenced disregard of marital vows and responsibilities;" and that adultery which had such an
effect precluded a finding of good moral character. 71e/ (Revised)

Although adultery as a mandatory bar to establishing good moral character was repealed by the Act of December
29, 1981, (95 Stat. 1611), nonetheless, an adverse finding as to good moral character is required where an unmarried
petitioner commits an act of fornication with a lawfully married person, with full knowledge and in willful
disregard of the fact that such person is maintaining a viable intact marriage with the lawful spouse, because the
sexual misconduct necessarily tends to destroy the existing marriage. (Revised)

Without exception, fornication with or without cohabitation also requires an adverse finding as to good moral
character, if the sexual act is grossly incestuous in nature, 71e1/ as where the parties are parent and child or brother
and sister; or if it is commercialized, as where the petitioner prostitutes herself; or if it is flaunted openly with a
willful disregard for the properties, causing publicized notoriety and public scandal; 71f/ or if the fornication occurs
in the home under circumstances contributing to the delinquency of minor children; 71g/ or if the frequency of the
sexual acts, the number of different persons involved, the number of illegitimate children born, neglected, and
supported by public funds, and any other circumstances, considered separately or collectively, were such as to
characterize the petitioner as a profligate person with no regard for any standard of sexual morality.

(7) Homosexuals. The fact that a petitioner is or has been practicing private homosexual acts with consenting adults
during the relevant statutory period is not, in itself, a sufficient basis for a finding that he or she lacks the necessary
good moral character where the homosexual conduct is not a criminal offense under the law of the jurisdiction. 71h/
This Service view applies notwithstanding that sexual deviates are excludable from admission to the United States.
71i/ Yet, petitioner's candor in his or her testimony regarding present or past homosexual activities is a relevant
factor under section 101(f)(6). 71j/ The Service formerly held the view that if an alien admitted the commission of
homosexual acts in a jurisdiction where such conduct was a criminal offense, such conduct would preclude a finding
of good moral character. The Service has revised this position and now follows the rule set forth in the Nemetz case.
71k / In that case the court held that whereas the Constitution mandates a "uniform rule of naturalization," it is
impermissible for the Service to apply state law so that an alien would be eligible under one state's laws and
ineligible under another's. Thus, although the Service can "initially" look to state law, if the state law defeats the
"uniformity" standard, a federal standard must be used. This "federal standard" is based on the public effects of the
homosexual activity, and gives a "Wadman" type rule to this area. (Revised)

Therefore, the Service view is that a showing of good moral character is precluded where the homosexual practices
have adverse public effects: when the homosexual act involves minors, or the use of threat or fraud, or the taking or
giving of money or anything of value, or the act of solicitation thereof is in a public place, or the homosexual act itself
is engaged in a public place, or the conduct is violative of marital vows. 71m/ (Revised)

Where there is a conviction or an admission of a commission of a criminal offense, state law may be reviewed in
initial stages and relied on in determining good moral character. However, if the use of state law defeats the
uniformity requirement of the constitution it should not be used to preclude a finding of good moral character.
(Added)

(8) Public welfare. Where petitioner during that statutory period obtained welfare benefits, while failing to fully
disclose to the authorities her assets and income, and support payments from her former husband, or her true
marital status, and who contended she acted in good faith in believing that she earned less than the amount required
to be reported, was held to have failed to show good moral character. 71n/ Indigency, in and of itself, is not a bar to
naturalization. 71o/ (Revised)

(g) Good moral character under section 101(f). (1) Purpose. (i) Congressional intent that moral character standards
be uniform. Uniformity of good moral character standards to the extent possible was considered desirable by the
framers of the current statute, 72/ who included in section 101(f) provisions which conclusiverly preclude a finding
of good moral character in the event of certain specified behavior or criminal misconduct. 73/
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(ii) Congressional intent that misconduct not invoking the section's bar may nonetheless be considered in
determining good moral character. The last sentence of section 101(f) denotes a congressional intent that the same
misconduct deemed insufficient to invoke the bar of that section may nevertheless be considered in determining
whether good moral character is lacking for naturalization and other purposes. Thus the respondent in a
deportation proceeding was denied the privilege of voluntary departure when he refused to state whether he had
ever filed an income tax return on his earnings. A Court of Appeals, in affirming the administrative ruling, held that
the non-filing of income tax returns would have a definite bearing on the question of good moral character. 74/ Also,
where it was assumed in a section 245 case that illicit sexual intercourse did not amount to adultery within the
meaning of former section 101(f)(2), and that the section's bar did not apply, the applicant was found to lack good
moral character upon the basis of such sexual misconduct. 74a/ (Revised)

(2) Adultery–-section 101(f)(2). (i) Preface. Prior to Act of December 29, 1981. Prior to its repeal 74b/ this section
mandatorily precluded a finding of good moral character required to obtain certain benefits under the current
statute, if the person seeking such benefits had committed adultery during the relevant statutory period. 75/ As
viewed by the courts between 1952 and 1981 this apparently simple proposition became complicated as a result of
various decisions construing section 101(f)(2). These decisions must be considered in every case involving possible
adultery. However, while the Service will apply such decisions only to the extent indicated in the paragraphs which
follow, decisions contra to the Service position shall also be brought to the attention of the courts. (Revised)

(ii) Law applied in determining whether a sexual act was adultery. The Immigration and Nationality Act of 1952
did not define the term "adultery," or specify the method to be used in determining that a sexual act was adulterous
for purposes of section 101(f)(2). 76/ It was the administrative position, supported by judicial authority, that in the
absence of a federal law defining adultery, that the law of the state in which the sexual act was committed would
determine whether such act constituted adultery, as defined in those laws and the judicial interpretations thereof.
77 / It has been noted that there was nothing in the legislative history of the statute to indicate Congressional intent to
depart from past judicial rulings relying upon state law. 77a/ As to whether a finding of the commission of adultery
under state law, of itself, invoked the provisions of section 101(f)(2), see subdivisions (v), (vi), and (vii) hereinafter.
(Revised)

(iii) Definitions of adultery under state law differ. The definitions of adultery under the laws of the various states
are even today not uniform. Primarily, however, the difference in definition pertains to the crime of adultery as
distinguished from adultery for civil purposes. (Revised)

Under common law, extra-marital intercourse did not constitute civil adultery unless the female participant was
married, in which event the other party to the act, whether married or not, committed civil adultery. 78/ Generally,
throughout the United States, statutes or decisions have defined civil adultery as the sexual intercourse between any
married male or female and a person other than the lawful spouse. Married participants in the sexual intercourse,
without regard to their sex, commit adultery in its civil context under prevailing state law. 78a/

Adultery was not a crime under common law. 78b/ It has been defined for criminal purposes in some jurisdictions
as the voluntary sexual intercourse of two persons, either of whom is married to a third person. 78c/ However, under
another state statute, such sexual intercourse must amount to cohabitation in order to be criminally adulterous. 78d/
In a third state, criminal adultery also requires cohabitation with the sexual intercourse or, alternatively, that the
sexual intercourse be habitual. 78e/ Sexual intercourse by a married person with one other than the lawful husband
or wife constitutes the crime of adultery in a fourth state, provided there is open and notorious cohabitation. 78f/

State statutes defining criminal adultery also differ in the extent to which an unmarried participant in the sexual
intercourse may be guilty of the crime. 78g/ Where both participants are lawfully married, each to another person,
both participants are criminally culpable. 78h/ In some states, an unmarried partner will also be guilty of adultery
78i/ while, in other jurisdictions, he or she will not be considered criminally liable. 78j/ The penal laws in a few
states. 78k/ also have defined criminal adultery in terms of the common-law definition of civil adultery and, in these
jurisdictions, the single or married male participant in the sexual act, as well as the married female will be guilty of
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the crime of adultery. 78l/

The administrative viewpoint that, in the first instance, the laws of the individual states, whether statutory or
decisional, had to be consulted to determine whether adultery had been committed, was supported by some courts.
78l.1/ However, most authorities rejected this view in favor of a judicially created meaning of the term "adultery" for
section 101(f)(2) purposes. Those courts, declining to rely upon different definitions prevailing in the several states
because they allegedly promoted a lack of uniformity in application, evolved "uniform federal standards" in the
interpretation of section 101(f)(2). 78m/(Revised)

Thus, it was held that Congress, in using the word "adultery," was expressing concern over extramarital intercourse
which tended to destroy an existing, viable marriage and which represented a threat to public morality, and that
where adultery was shown, but without the presence of these elements, section 101(f)(2) did not preclude a showing
of good moral character. 78n/ (Revised)

Similarly, with some modification of the "federal standard," it was held that the misconduct which tended to
destroy an existing, viable marriage, had to evidence disregard of marital vows and responsibilities, rather than
requiring that it had been coupled with a threat to the public morality, so that isolated acts of intercourse which did
not amount to cohabitation, and occurred after that person's spouse had unjustifiably  abandoned the marital
relationship, did not constitute adultery, as that term was used in section 101(f)(2). 78o/ (Revised)

(iv) The distinction between criminal and civil adultery was not a decisive factor in determining whether section's
bar attached. The Board of Immigration Appeals held that adultery, for purposes of section 101(f)(2) did not have to
meet the test of criminal adultery, and that it was sufficient if the sexual acts were within the definition of civil
adultery. Wadman v. INS, 78p/ relying in part upon the California adultery statute, implied that only criminal
adultery fell within the ambit of section 101(f)(2), thereby raising the possibility that, in that circuit, the distinction
between criminal and civil adultery may have been crucial in determining whether the bar of section101(f)(2)
applied. 78p.1 / On the other hand, it was held that only civil, rather than criminal, adultery invoked the section's
bar. 78p.2/ The Service adhered to the view that either civil or criminal adultery came within section 101(f)(2).
(Revised)

However, in a case involving adultery constituting cohabitation and, therefore, criminal adultery under California
law, a majority of the Board, within the framework of Wadman, did not regard that fact as sufficient to invoke the
section's bar, in the absence of other circumstances. 78q/ The same position was taken by a Federal court. 78q.1/
Accordingly, the fact that sexual misconduct which amounted to criminal adultery, standing alone, could not be
regarded as decisive of the issue. (Revised)

(v) Section's bar was inapplicable to certain types of technical adultery. Although sexual acts amounted to adultery
under state statutes in some cases, the special circumstances surrounding their commission prompted the courts and
administrative authority to classify such acts as "technical adultery," and regarded a participant as a person of good
moral character notwithstanding the bar of section 101(f)(2). (Revised)

Accordingly, the Service held that where a party contacted a marriage in good faith, without knowledge that the
other party thereto was still married to another person, the section's bar did not attach to the innocent party, even
though the ensuing marital relationship was adulterous because of the earlier existing marriage. 78r/ (Revised)

Similarly, the Service did not apply the bar to a party who married in the honest belief that a prior marriage of the
other party thereto had been previously dissolved by divorce, even though the subsequent marriage proved to  be an
adulterous relationship because there had been no actual dissolution of the earlier marriage by divorce. 78s/
(Revised)

Finally, the Service did not invoke the bar when the adultery was incidental to an invalid marriage which was
contracted in the honest belief that a divorce decree terminating a prior marriage of one of the parties was valid and
left them free to marry when, in fact, the divorce decree lacked legal validity. 78t/(Revised)
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Moreover, the rulings set forth in the three preceding paragraphs were not altered by the fact that, after learning of
the impediment, the parties continued the relationship and did not remarry when they could. (Revised)

Again, unless the specifications in (vi) and (vii) below required a contrary ruling, adultery did not preclude a
finding of good moral character if an unmarried petitioner honestly believed he was having intercourse with a
divorced person 78u/ or widow, 78u.1/ based upon the other party's misrepresentations as to marital status, or if a
petitioner believed in good faith that he (she) and the other party to the adultery were unmarried, by reason of a
limited or interlocutory decree of divorce relating to a previous lawful marriage. 78v/ (Revised)

(vi) Section's bar applied if adultery tended to destroy a viable intact marriage. As stated in subdivision (ii),
whether adultery had been committed was determined under state law. Upon a determination that it was
committed, the court in Wadman (see footnote 78o/ and text thereto) declared fatal solely that extramarital
intercourse which tended to destroy an existing marriage; which evidenced disregard of marital vows and
responsibilities. 78w/ This approach was adopted by a number of courts in attempting to construe section 101(f) less
harshly, 78x/, although the decision was criticized and rejected by the 3rd circuit 78x.1/ as having read section
101(f) out of the Act because it recognized only that behavior which was unquestionably inconsistent with good
moral character. (Revised)

The Service followed the views expressed in Wadman. Accordingly, civil or criminal adultery, with or without
cohabitation, invoked the section's bar, where the existing lawful marriage was viable or intact when the act was
committed, for such adultery evidenced disregard of marital obligations and tended to destroy the marriage.
(Revised)

Furthermore, the above rule applied when an unmarried petitioner committed adultery with full knowledge of and
willful disregard for the fact that an existing lawful marriage of the other party was then viable and intact, since
such adultery was regarded as extramarital intercourse which tended to destroy the other party's marriage.
(Revised)

Finally, the rules in the two preceding paragraphs applied without regard to whether such misconduct actually did
78y / or did not 78z/ disrupt or destroy the marriage; or whether the innocent spouse was aware or ignorant of the
misconduct; or whether the parties to the adultery thereafter married, for, in such instances, the tendency to destroy
the marriage was not erased. 78z.1/ (Revised)

Based upon majority opinion, 79/ the Service further held that, where the lawful marriage referred to above had
ceased to be viable and intact before the commission of the adultery, such sexual misconduct without cohabitation
was not regarded as adultery tending to destroy an existing marriage and that, therefore, the section's bar did not
apply upon such basis. 79a/ (Revised)

However, as implied above, a different rule governed where the sexual conduct amounted to adulterous
cohabitation. The California court in Wadman regarded the absence of cohabitation to be material in its
determination that adultery after disruption of the relevant marriage did not activate section101(f)(2). 79b/
Moreover, while the Board of Immigration Appeals in two later cases involving previously disrupted marriages
failed to recognize cohabitation as a decisive factor, 79c/ the Board's earlier 79d/ and latter 79e/ decision, as well as
other court rulings in jurisdictions outside California, 79f/ applied the bar of section 101(f)(2) to adultery with
cohabitation - even though the relevant marriages had been previously disrupted. (Revised)

Accordingly, based upon the above precedents, the Service held that adultery with cohabitation - even in the absence
of a viable intact marriage - invoked the bar of section 101(f)(2), unless the parties to the adultery were lawfully
married subsequent to the commission thereof, 79g/ or the adulterous relationship amounted to "technical adultery"
as described in (v), supra. (Revised)

(vii) Other factors which invoked the section's bar. Without exception, the section's bar was applied by the Service if
the petitioner actually had been convicted of the crime of adultery, as the result of one or more adulterous acts
committed during the statutory period. (Revised)
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Without exception, where there existed civil or criminal adultery during the statutory period the Service invoked the
section's bar if it was grossly incestuous, as between parent and child, or brother and sister; or if it was
commercialized, as where the petitioner prostitutes herself; or if it was flaunted openly with a willful disregard for
the proprities, causing publicized notoriety and public scandal; or if it was committed in the home under
circumstances contributing to the delinquency of minor children; or if illegitimate children were begotten, and
became public charges supported by public funds, or if the frequency of the adulterous acts, the number of different
persons involved, the number illegitimate children born, and any other circumstances were such as to collectively
indicate the petitioner's disregard for any standard of sexual morality. (Revised)

(viii) Service position after repeal of adultery - Section 101(f)(2). Although adultery is no longer a mandatory bar to
establishing "good moral character" 79h/ nonetheless the position of the Service continues to be that where civil or
criminal adultery comes to the attention of the designated examiner which destroys a viable marriage, is grossly
incestuous, as between parent and child, or brother and sister; or if it is commercialized, as where the petitioner
prostitutes herself; or if it is flaunted openly with a willful disregard for the proprieties, causing publicized
notoriety and public scandal; or if it is committed in the home under circumstances contributing to the delinquency
of minor children; or if illegitimate children are begotten, and become public charges supported by public funds, or if
the frequency of the adulterous acts, the number of different persons involved, the number of illegitimate children
born and any other circumstances are such as to collectively indicate the petitioner's disregard for any standard of
sexual morality, a finding of lack of good moral character shall be advanced to the naturalization court. (Revised)

(3) False testimony (section 101(f)(6)). (I) Under former law. Although no provision comparable to section 101(f)(6)
was contained in the Nationality Act of 1940 or earlier legislation, other than provisions penal in nature, 79i/
petitions filed thereunder were generally denied by the courts when the petitioners knowingly furnished false
testimony with  the intention to deceive the government and thereby facilitate their naturalization. Under these
circumstances, the petitioners were deemed lacking in the good moral character required by the statute. Petitioners
were denied upon this premise even where the falsification related to events occurring outside the statutory period,
80 / or concerned facts which, if honestly disclosed, would not in themselves have disqualified the petitioners. 81/
(Revised)

Moreover, the citizenship of persons naturalized under the conditions last described above was canceled by the
courts. These decisions rejected the theory that one may deliberately engage in falsehood during naturalization
proceedings so long as the truth, had it been revealed, would not in itself have been a basis for denial of citizenship.
The rationale employed held that such falsification amounted to concealment of a materiel fact because it forestalled
investigation which would otherwise have been conducted, thereby having the effect of denying the government its
rightful opportunity to fully investigate the petitioners' qualifications for naturalization and the facts relating
thereto. 82/

(ii) False testimony under section 101(f)(6). Section 101(f)(6) has broadened the scope of disqualification to include
petitioners who furnish false testimony during the pertinent statutory period for the purpose of obtaining "any
benefit" under the Act. Furthermore, guided by the rationale of the courts in naturalization cases arising under the
earlier law, applied in three Federal Judicial Circuits, 82a/ and decisions under the current statute, 82b/ the Service
has adopted the view that a petition shall be recommended for denial under the section, even though the falsification
concerns facts which, if fully and truthfully disclosed, would not be material in the sense that they would not
directly or indirectly bar the petitioner from receiving the benefit sought. It is sufficient if the facts constitute
information which will assist the Service in its investigation and determination of the petitioner's eligibility for
naturalization or other benefit and are, therefore, facts concerning which the government has statutory right to
inquire and be told the whole truth.

Thus, under the above view, when a petitioner knowingly conceals an arrest which occurred outside or within the
statutory period, believing that its disclosure would bar his naturalization, the disqualification of the section will
attach even though the arrest may relate to an offense of a minor nature which would not have an adverse effect upon
his eligibility.  In its essence, the proscription flows from the petitioner's deliberate, calculated intention or purpose
to deceive the government while under oath in order to attain citizenship which, in itself, denotes a lack of good
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moral character and may be present whether the facts falsified or concealed are material or immaterial in the usual
sense. 83/ While certain language in the cancellation case of Chaunt v. U.S., 83a/ has influenced a few lower courts
83b/ to apply a materiality test in disagreement with the Service view, these decisions have been completely
discredited by later authoritative decisions.

The Supreme Court in Berenyi v. Immigration Director, 83c / held that Berenyi's failure to answer truthfully a general
question concerning his membership in, and association with, the Communist Party - a question which did not
specifically ask whether he had been "meaningfully associated" with the Party - constituted false testimony within
the meaning of section 101(f)(6). Significantly, the court observed that the government is entitled to know of any facts
that may bear on an applicant's statutory eligibility for naturalization; that even if Berenyi had not been an actual
member of the Party, or had been a nominal member only, and even assuming that citizenship may be denied only
when there is membership amounting to "meaningful association," his negative answer to the question would have
justified a finding by the court below that he had not been truthful; and, finally, that Berenyi was not denied
citizenship because of his Party membership, but because he did not tell the truth while under oath. 83d/

Again, even more recently, a decision granting naturalization to a petitioner who falsely testified that she was
unmarried was reversed upon appeal. The court below, applying the materiality formula in Chaunt, granted the
petition because it found that the facts concealed would not have been a barrier to naturalization or useful in
investigation leading to the discovery of other facts warranting a denial of citizenship. 83e/ However, the appellate
court expressly declined to read into section 101(f)(6) an exception based upon the immateriality of the facts
falsified, and concluded that the section is not concerned with the significance or materiality of a particular
question, but rather (citing Berenyi), "intends that naturalization be denied to one who gives false testimony to
facilitate naturalization." 83f/ The decision specifically states that, where the government asks a question which it
deems significant to determine the qualifications of one seeking citizenship, the government is entitled to a full
disclosure, and that even if the question appears innocuous on its face, a false answer will activate the section's bar.
83g /

(iii) "Testimony" for purposes of section 101(f) (6) must be oral. Contrary to the previous administrative view, 83h/
and guided by court reasoning, 83i/ it is now the Service position that section 101(f)(6) relates only to oral
utterances or evidence given under oath. Therefore, false statements in an application, whether or not under oath, do
not constitute "testimony;" 83j/however, false statements under oath given orally in support of an application are
within the purview of the statute. 83k/ Furthermore, the statutory meaning of "testimony" is not restricted to
statements made in an administrative, judicial, or quasi-judicial proceeding but is equally applicable to statements
made under oath during the  course of routine question-and-answer interviews conducted by Service officers. 83m/

(4) Effect of pardon, record expungement, or petty offense. (i) Pardon. Except in the case of a narcotics offense
described in section 241(a)(11), 84/ a petitioner who was confined for six or more months during the statutory
period as a result of his having been convicted of a criminal offense is not precluded from establishing good moral
character by reason of section 101(f)(7), if he has been granted a full, unconditional, executive pardon for the offense.
85 /

Moreover, save where the conviction is for a narcotics offense described in section 212(a)(23), 85a/ a petitioner who
has been convicted of an offense described in section 101(f)(3) is precluded from establishing good moral character
under the latter section, provided he has received a full, unconditional, executive pardon for the offense. 85b/

Applying the reasoning of the decisions cited in footnotes 85/ and 85b/, and various court rulings, 86/ the Service
also takes the position that a finding of good moral character is not precluded under section 101(f)(8), when a full
and unconditional executive pardon has been granted prior to the beginning of the statutory period.

Some courts have declined to accept the Service viewpoint expressed above and have denied naturalization even
though the pardon was granted without the statutory period and the evidence clearly established the reformation
and rehabilitation of the petitioners. 87/ However, dicta-wise, two of these courts appear to consider the section's
absolute bar inapplicable where the pardon is based upon finding that the petitioner was improperly convicted at
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his original trial, 88/ and a third court has granted naturalization upon that premise. 89/

The Service also originally held that, even where the pardon was granted during the statutory period, a finding of
good moral character was not precluded by section 101(f)(8). However, in Petition of Ramsay, naturalization was
denied because the pardon grant fell within the period. 90/ Additionally, the only appellate court to consider this
question affirmed a similar adverse decision in Taylor v. U.S. 91/ In Taylor the petitioner had been convicted of
murder and released from prison outside the statutory period, but the pardon was within the period. The court
stated that the petitioner had been a convicted  murderer within the five-year period preceding the petition because
the pardon had been granted only 15 months before the petition was filed, and that even by the most liberal
construction he was unable to establish his good moral character for the five-year period required by section 316(a)
as supplemented by section 101(f)(8). 91a/ The Ramsay court also denied citizenship to another petitioner who
received a pardon within the period, 92/ as did three other courts in later decisions. 93/Upon the basis of these
precedents, the Service is abandoning its original position and henceforth will recommend "denial" when the pardon
is granted within the application statutory period. (Revised)

(ii) Record expungement. If a record of conviction, other than for a narcotics offense described in sections 212(a)(23)
and 241(a)(11), had been expunged under section 1203.4 of the California Penal Code, a showing of good moral
character is not precluded under section 101(f)(3) by reason of such conviction, 93a/ or under section 101(f)(7) by
reason of confinement resulting from such conviction. 93b/ Moreover, since the bar of these sections is invoked when
there has been a "conviction," decisions holding that the said expungement wipes out the "conviction" required to
sustain certain deportation or exclusion charges 93c/ are regarded as lending some support to this rule.

However, deportation cases also hold that, where the record expunged under California law relates to a conviction
of a narcotics offense specified in section 241(a)(11), the "conviction" is not erased by the expungement. Based upon
the reasoning in these cases, 93d/ it is the Service position that where the expunged record relates to one of the
narcotics offenses in section 212(a)(23), which are identical with those listed in section 241(a)(11), a petitioner shall
be regarded as having been "convicted" within the meaning of section 101(f)(3) and, if confined, as having been
confined as a result of "conviction" for purposes of section 101(f)(7). Accordingly, in these circumstances, the bars of
the sections shall be imposed as otherwise applicable and appropriate.

(iii) Petty offense. If an alien has committed only a single offense involving moral turpitude which under the
provisions of section 4 of the Act of September 3, 1954, 94/ or under the like statutory provisions which succeeded
section 4, 94a/ is classifiable as a petty offense, his conviction therefor is not regarded as a conviction which would
make him excludable from entry into the United States under current section 212(a)(9). Also, under such
circumstances, a finding of good moral character is not precluded by current section 101(f)(3). 94b/

The "petty offense" relief described above is not available to an alien who has in fact committed two such offenses
involving moral turpitude, even though the conviction record of one such offense has been expunged under section
1203.4 of the California Penal Code (see (ii), supra) 95/. However, the single offense requirement refers solely to an
offense involving moral turpitude, and the alien's eligibility for the relief is unaffected by additional offenses which
do not fall within such classification. 95a/

To be classifiable as "petty," the offense must be a misdemeanor as distinguished from a felony under definitions in
the United States Code, 95b/ and the punishment actually imposed must not exceed 6 months' imprisonment or $500
fine, or both. 95c/ When an offense arising under a domestic statute is punishable by death or imprisonment in excess
of one year, the offense is a felony by Code definition irrespective of the punishment actually imposed, and cannot be
classified as a petty offense, 95d/ unless (1) the statute includes within it scope both a felony and a misdemeanor, as
defined in the Code, (2) is so drawn that each classification is defined in divisible portions of the statute, and (3) an
examination of the conviction record shows that the conviction occurred and the sentence was imposed under the
divisible portion of the statute relating to the misdemeanor. 95e/

The Attorney General has held that where an offense arises under a foreign statute, United States' standards shall
determine whether the offense is a misdemeanor and whether, as such, it is classifiable as a petty offense. 95f/
Otherwise expressed, when a foreign statute is involved, first 18 U.S.C., and then if necessary Title 22 of the District
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of Columbia Code, shall be searched 95g/ for an offense which is factually the same as or similar to the foreign
offense, and the punishment provided therein shall be evaluated in the light of 18 U.S.C. 1(1) and (2) to determine
whether the foreign offense is a felony or a misdemeanor. When in the latter classification, the offense will be "petty"
if the foreign conviction record discloses that the punishment actually imposed did not exceed 6 months'
imprisonment or $500 fine, or both, as specified in 18 U.S.C. 1(3). 95h/ Moreover, where the execution of a sentence
imposing a penalty beyond these limitations is suspended, the punishment actually imposed is not regarded as being
in excess thereof, and the offense is considered "petty." 95i/

As it was the intention of Congress in enacting section 4 of the 1954 statute to relieve the alien of all disabilities
flowing from the conviction, section  4 is to be given as comprehensive a legal effect as the granting of a full pardon
or the expungement of a record of conviction. 96/ Therefore, a finding of good moral character is also not precluded
by current section 101(f)(7) because of confinement during the statutory period pursuant to such a conviction. This
rule applies equally in situations involving the similar petty offense portion of current section 212(a)(9). (Subdiv. (iii)
revised)

(iv) Pardoned, expunged, or petty offenses remain relevant to determination of good moral character. With regard to
all the situations in (i), (ii), and (iii) above, whether a pardon has been granted, or the record has been expunged, or
the offense is a petty offense under the applicable statutory provisions–-although the conviction and confinement are
no longer conclusive statutory bars to a finding of good moral character, the unlawful acts are not obliterated and
the question of their commission is still relevant to the determination of whether good moral character has been
established. For example, where independent evidence in the naturalization record establishes the commission of the
unlawful act which formed the basis for the criminal proceedings, such act may be properly considered in
determining the question of good moral character, even though the record of the criminal proceedings has been
expunged under the California law; 97/ also, extenuating circumstances and exculpatory statements may be
considered in evaluating the effect of the turpitudinous acts on the establishment of good moral character. 98/
(Subpar. (4) revised)

(h) Attachment; favorable disposition. (1) General. The generality of the substantially similar language used in this
and former statutes to express the requirement of attachment and favorable disposition has prompted the judicial
conclusion that Congress intended an elastic test which should no be circumscribed by attempts at precise definition.
99 /

(2) Members of Communist groups. (I) General. Lacking definite standards in the area of attachment and favorable
disposition, 100/ courts frequently reached different conclusions concerning the applicability of the statutory
prohibitions. While the current requisite is still phrased in general terms, 101/ other current provisions which must
be considered in conjunction therewith have made academic some of the perplexing questions of the past.

An example of the above statutory development is noted in the fact that naturalization is now specifically denied
members of certain Communist groups identified by name in the statute, 102/ and petitions may be disposed of on
that ground, without regard to the attachment issue. Formerly, it was held that proscription based upon lack of
attachment arising out of membership in a dubious organization did not extend to a person unless it was
established that the aims and purposes of the organization were inconsistent with the requisite attachment and that
the individual, himself, personally subscribed to and supported the prohibited objectives. 103/

(ii) Registration proceedings pending. The difficulty in proving lack of attachment was also alleviated somewhat by
legislation 104/ amending the Nationality Act of 1940, 105/ under which membership in Communist-front
organizations registered in accordance with the Subversive Activities Control Act of 1950 106/ was declared to be
prima facie evidence of lack of attachment.

While no provision similar to that above is contained in the current law, section 316(f) thereof prohibits the
naturalization of a member or affiliate of an organization against which are pending proceedings to compel its
registration under section 13 or 14 of the Subversive Activities Control Act of 1950. This prohibition does not apply
if membership or affiliation has terminated prior to the final hearing of the petition for naturalization.
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(iii) Prima facie evidence for denaturalization. For denaturalization purposes under the present law, prima facie
ineligibility predicated upon lack of attachment, retroactive to the time of admission to citizenship may be
established, based upon membership in organizations proscribed under section 313 of the Act, provided such
membership occurs within a specified period subsequent to naturalization. 107/ This provision reenacts in
somewhat similar form, section 305(d) which was added to the 1940 enactment by the 1950 legislation.

(3) Required mental attitudes. (i) General. Attachment and favorable disposition as used in the statutes relate to
mental attitudes, 108/ and contemplate the exclusion from citizenship of persons who are hostile to the basic form of
government of the United States, or who disbelieve in the principles of the Constitution. 109/ Such principles include
not only that which permits change of the Constitution by prescribed methods, but also others, such as those which
protect civil rights, liberty and property, assure representative government, and are hostile to dictatorship and
minority rule. 110/

"Attachment" is a stronger term than "well disposed" and implies a depth of conviction which would lead to active
support of the Constitution. 111/

(ii) Advocacy of peaceful change. Prior to the current statute, the United States Supreme Court ruled that the requisite
attachment does not circumscribe liberty of political thought, and thus sanctions the advocacy of changes of the
Constitution by peaceful and constitutional means. 112/

The above point of view was applied in 1957 and 1958, when a United States district court in Cleveland and Los
Angeles, respectively, held in unreported cases that membership in the Socialist Labor Party of America and
advocacy of peaceful changes in the Constitution of the United States to accord with principles of that party were not
necessarily inconsistent with attachment to the principles of the Constitution. In determining the attachment of such a
petitioner, the test of attachment proposed by the Government in the Schneiderman case, supra, and the limitation on
changes there expressed, particularly those relating to inviolable rights and freedoms, should be considered.

Some courts have held, however, that the right to work for a constitutional amendment does not extend to aliens;
113/ or, that such right is consistent with attachment only if the changes advocated do not involve fundamentals to
the extent that an entirely different form of government would be established. 114/

One appellate court has stated that patriotism is not a condition of naturalization; that attachment is not addressed
to the heart, demands no affection for or even approval of a democratic system of government, but merely an
acceptance of the fundamental political habits and attitudes which here prevail, and a willingness to obey the laws
which may result from them. 115/

Advocacy of government overthrow by force and violence is not within any interpretation of the right to work for
change; 116/ nor is the advocacy of Nazism. 117/

(iii) Evidence of lack of required attitude. Under the broad interpretation of the attachment and
favorable-disposition requisites, citizenship has been denied in the past to aliens who had been granted exemption
from military service on account of their status as such; 118/ to aliens who had committed serious crimes; 119/  to
aliens who lacked knowledge of the Constitution; 120/ and to aliens who were unwilling to bear arms in defense of
the United States because of religious or pacifist beliefs. 121/

The above requirements like that of good moral character must be established during the requisite statutory period,
122/ but the terms of the current provision permit an examination of prior acts and conduct for the purpose of
determining whether the petitioner has been attached and well disposed.

(iv) Unwillingness to vote, serve on jury, or otherwise participate in government because of religious training and
belief. Compliance with the attachment and favorable-disposition requirements generally contemplates, among
other things, a willingness to vote, serve on juries, hold public office, or otherwise participate in the affairs of
government. The lower courts are evenly divided on the proposition that a petitioner for naturalization who refuses
to perform these normal obligations of citizenship can nonetheless be regarded as attached to the principles of the



Service Law Books

INSERTS

Constitution and well disposed to the good order and happiness of the United States, if his attitude is sincerely and
strongly held as a result of religious training and belief. 123/

However, supporting the affirmative of the above proposition is Welsh v. U.S., 124/ which held that a conscientious
objector status under the conscription law may not only be based upon sincere, deeply held beliefs having their
origin in traditional concepts of religion, but also upon beliefs which are purely ethical or moral in their source.
Moreover, the court embraced this view even though the conscription statute expressly limits the exemption to one
whose conscientious objection is premised upon "religious training and belief," and specifically states that the quoted
term does not include a merely personal moral code. Thus, Welsh makes it abundantly clear that a basic policy of
our law is to recognize and protect sincere, conscientious beliefs which are so premised, and to construe statutory
provisions in a manner which will achieve that purpose. Accordingly, based upon Welsh, the Service holds that a
petitioner's unwillingness to assume the duties of citizenship described in the paragraph just above, because of
"religious training and belief," in its orthodox meaning or as broadly defined in Seeger, 125/ does not preclude him
from establishing the requisite attachment and favorable disposition in some other manner. If a petitioner is able to
affirmatively establish that he is otherwise attached and well disposed, the case may be presented to the court with a
Grant-Facts recommendation.

However, when a petitioner not only refuses to perform the above-mentioned normal obligations of citizenship, but
expresses as intention to disobey any law, irrespective of the nature or subject matter thereof, which in his opinion
contravenes his religious beliefs, he is thereby precluded from taking the oath of allegiance without mental
reservation respecting the pledge therein to support the laws of the United States. He is further disqualified from
naturalization, as lacking in attachment and in favorable disposition, since he clearly manifests an intention to obey
only those laws which he decides for himself he can conscientiously obey, and to disobey those which he considers
as in conflict with his religious beliefs. Such a position is inconsistent with that of a law-abiding citizen and in
consequence, violates a basic tenet of what is contemplated in the terms "attachment" and "favorable disposition."
Denial on all three grounds shall be made in such cases. 126/

(j) Requirements as affected by petitioner's legal incompetency during statutory period. If a petitioner is legally
competent at the time of filing his petition and at the final hearing, his naturalization is not precluded because
during part of the statutory period he was legally incompetent or confined to a mental hospital; there is a 
presumption in such a case of continuance of the good moral character, attachment, and favorable disposition which
existed prior to the period of legal incompetency.
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Footnotes

FN 1/ 1 Stat. 103.

FN 2/ 1 Stat. 414, 566.

FN 3/ 2 Stat. 153.153.

FN 4/ Sec. 307(a).

FN 5/ House Rept. Hearings, H.R. 6127 (9980), 76th Cong., 1st Sess.,
p. 436.

FN 6/ House Report. Hearings, H.R. 6127 (9980), 76th Cong., 1st Sess.,
p. 436

FN 7/ Secs. 101(a)(36); (38).

FN 8/ Petition for Naturalization of Acosts, et. al, U.S.D.C., District of Hawaii (1959), A-3832610, unreported;
Petition for Naturalization of Alacar Castillo, and Camero, 196 F. Supp. 564 (1961); also cf. INTERP 329.1(c)(3)(ii).

FN 9/ Act of March 18, 1959 (73 Stat. 4).

FN 10/ Application of Reyes, 140 F. Supp. 130 (1956).

FN 11/ In re Barron, 26 F. 2d 106 (1928); Petition of Wright, 42 F. Supp. 306 (1941).

FN 12/ See current sec. 101(a)(20); 8 CFR 101.1; INTERP 318.

FN 13/ U.S. v. Kreticos, 40 F. 2d 1020 (1930).

FN 14/ Petition of Correa, 79 F. Supp. 265 (1948).

FN 15/ Sec. 101(a)(33).

FN 15a/ In re Naturalization of Barkiw, 199 F. Supp. 762 (1961).

FN 16/ Gen. Coun., file 56336/101, January 9, 1953.

FN 16a/ Convention set forth on p.1208.231, loose-leaf edition, Immigration and Nationality  Laws.

FN 16b/ See I. & N. loose-leaf law book p. 742.191

FN 17/  Ex parte Saunderson, Fed. Cas. 12, 378 (1804).

FN 18/ Act of March 3, 1813.

FN 19/ In re Rockteschell, 208 F. 530 (1913); U.S. v. Shanahan, 232 F. 169 (1916).

FN 20/ U.S. v. Jorgenson, 241 F. 412 (1916).

FN 21/ U.S. v. Mulvey, 232 F. 513 (1916).
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FN 22/ U.S. v. Dick, 291 F. 420 (1923).

FN 23/ Acts of June 25, 1936; June 29, 1938.

FN 24/ Sec. 307(b).

FN 25/ See INTERP 316.1(c).

FN 26/ U.S. v. Larsen, 165 F. 2d 433 (1947); see In re Hilden, 60 F. Supp. 845   (1945); Petition of Fernandez, U.S.D.C.,
E.D. N.Y. (Dec. 1963, unreported), copy in CO 316a-P.

FN 26a/ In re Yarina, U.S.D.C., N.D. Ohio, 73 F. Supp. 688 (1947).

FN 26b/ Petition of LaVoie, D.C., V.I., F. Supp. (1972).

FN 27/ Sec. 7 I. & N. Dec. 105, 107 (1956); 10 I. & N. Dec. 304, 307 (1963);    also see INTERP 335.1(c)(5) for witness
requirements.

FN 28/ Sec. 104.

FN 29/ Savorgnon v. U.S., 338 U.S. 491 (1950); Gen. Coun., file 500/2, sec.   307, July 1, 1952.

FN 30/ Sec. 101(a)(33).

FN 31/ See Porter v. U.S., 298 F.2d 461 (1962).

FN 32/ See subpar. (b)(4) above.

FN 33/ See Acts of June 25, 1936 (49 Stat. 1925), June 29, 1938 (52 Stat. 1247), and In re Pinner's Petition, 161 F.
Supp. 337 (1958)

FN 34/ Sec. 307(b)

FN 34a/ Act of December 29, 1981, (95 Stat. 1611). (Added)

FN 35/ Gen. Coun., file; 56336/ 316(b);  56336/ 405(a), May 6, 1953

FN 36/ See sec. 310(e) of the Act.

FN 36a/ See Part 1, Codification of the Nationality laws of the United States (House Committee Print- 76th
Cong., 1st Sess., page 24), June 13, 1938, re purpose of comparable sec. 307(b), 1940 Act.

FN 36b/ Application of Kenneth J. Hall, A-10681384, March 15, 1961; also cf.    Application of Suilin Ling,
A-7362899, July 10, 1963.

FN 36c/ Application of Felix Fu Kee Chow, A-17514546, Apr. 19, 1974.

FN 36d/ Robert Najar, A-19454332; CO 316-P (1974).

FN 37/ 7 I. & N. Dec. 710 (1958).

FN 38/ 5 I. & N. Dec. 220 (1953); 5 I. & N. Dec. 298 (1953); 10 I. & N. Dec. 513 (1964); 10 I. & N. Dec. 782 (1964); Int.
Dec. No. 1444 (1965); Int. Dec. No. 1483 (1965).
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FN 38a/ U.S. v. Sweet, 133 F. Supp. 3, 7 (1955), aff. on other grounds, 235 F.2d 801 (1956).

FN 38b/ 374 U.S. 499 (1963), see pages 459-462.

FN 38c/ Cf. In re Dortichon Smith, Jr., A-13911545, New York (1968) (BIA - exclusion proceeding - unreported).

FN 38d/ Wadman v. Immigration and Naturalization Service, 329 F.2d 812, 815-816 (1964); also see Git
Foo Wong v. Immigration and  Naturalization Service, 358 F.2d 151 (1966), Toon-Ming Wong v. Immigration and
Naturalization Service, 363 F.2d 234 (1966); Matter of Wong Kim Wun (BIA), A-12517044 (1967); Matter of Loo
Lung Sang (BIA), A-13705340 (1967).

FN 38e/ Section 244(a)(1), I. & N. Act.

FN 38f/ Git Foo Wong v. Immigration and Naturalization Service, supra.

FN 38g/ Wadman v. Immigration and Naturalization Service, supra.

FN 38h/ Toon-Ming Wong v. Immigration and Naturalization Service, supra.

FN 38i/ Toon-Ming Wong v. Immigration and Naturalization Service, supra, at page 236.

FN 38j/ Rosenberg v. Fleuti, 374 U.S. 499, at page 462 (1963).

FN 38k/ Section 244(a)(2), I. & N. Act

FN 38m/ Matter of Loo Lung Sang, supra.

FN 38n/ Matter of Wong Kim Wun, supra.

FN 38o/ Matter of Sun Wah Louie, (BIA), A-12683974 (1968).

FN 38p/ Git Foo Wong v. Immigration and Naturalization Service, 358 F. 2d 151, 154 (1966).

FN 38q/ Rosenberg v. Fleuti, 374 U.S. 499 (1963).

FN 38r/ Rosenberg v. Fleuti, supra, at page 462; also cf. Git Foo Wong v. Immigration and Naturalization Service,
358 F. 2d 151, at page 153 (note 3) (1966).

FN 38s/ Cf. memorandum, Assistant Commissioner, Naturalization, April 4, 1968 (Application of Soren Axel Johan
Hoy, A-13681505).

FN 38t/ Regional Commissioner, Application of Manuel Saco, A-12122558 (1971).

FN 38u/ In re Peter Robert Cowan, A-14700651 (SFR, Oct. 13, 1971).

FN 38v In re Kenneth Wheatman Boughton, A-17473090 (BUF, Oct. 23, 1968).

FN 38v.1/ Reg. Commr., Application of Michel Henri Benoit Margueron,    A-19454332 (1974); In re Antoine
Youssef Sirgy, A-13279556 (N.Y., Sept. 20, 1973); file CO 316a-P.
FN 38v.2/ In re Bernard A. Rosaz, A-18573485 (N.Y., Sept. 20, 1973); file CO 316a-P.

FN 38w/ In re Barend Pieter Van Hegel, A-14378610 (NYC, Feb. 19, 1968); also cf. In re Costi Chehlaoui,
A-12389196 (NYC, July 1, 1969).
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FN 38x/ In re Eugene Wilhelm Woerner, A-13787253 (SWR, Mar. 26, 1970).

FN 38y/ In re Frederick George Rogers, A-11688376, CO 316-P.

FN 38z/ Khalil George Deeik, A-19084441, CO 316-P.

FN 39/ 4 I. & N. Dec. 196 (1950).

FN 40/ In re Nathan, 114 F. Supp. 361 (1953).

FN 41/  Gen. Coun., No. 7-54, February 5, 1954.

FN 42/ Asst. Comm., file CO 316a.1-P, March 8, 1961.

FN 43/ 5 I. & N. Dec. 332 (1953).

FN 43a/ Petition of Hoffman (D.C.N.Y. 1967), A-12348390, unreported.
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FN 43c/ Matter of Warrach, A20 614 277, Interim Decision No. 2769, March 16,  1979. Decided by Regional
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FN 44/ Petition of De Leon, U.S.D.C., Honolulu, Hawaii, C-6799049 (1949),   unreported.

FN 45/ Petition of Trickett, U.S.D.C., Cincinnati, Ohio, A-10558579 (1962),    unreported.

FN 47/ Petition of Ourada, U.S.D.C., Boise,  A-11161589 (1960), unreported.

FN 48/ Application of Golding, A-7897529, approved by the Reg. Comm. (1964).

FN 49/ Petition of Feder, U.S.D.C., Southern District of California, A-8440003 (1959); Petition of Haber, U.S.D.C.,
Eastern District of New York, A-186848 (1959); Petition of Suzuki, U.S.D.C., Boston, A-1161365 (1960) all
unreported.

FN 49a/ Central Office Policy Telex under file number CO 316a. 1-P and CO 319.1-P dated December 15,
1986

FN 50/ U.S. v. Menasche, 348 U.S. 528 (1955).

FN 51/ See sec. 310(e).

FN 52/ See sec. 310(e).

FN 53/ Medalion v. U.S ., 279 F. 2d 162 (1960).

FN 54/ See 7 I. & N. Dec. 105, 107 (1956); 10 I. & N. Dec. 304, 307 (1963); also see INTERP 335.1(c)(5) for witness
requirements.
FN 54a/ See I. & N. loose-leaf law book p. 742.191

FN 54b/ Petition of Luis Te-Li Wei, U.S.D.C., District of Connecticut, A-14767566 (unreported,
1972).

FN 55/ Daddona v. U.S., 170 F. 2d 964 (1948).



Service Law Books

INSERTS

FN 56/ In re Mogus, 73 F. Supp. 150 (1947).

FN 57/ In re Hopp, 179 F. 561 (1910).

FN 58/ Johnson v. U.S., 186 F. 2d 588 (1951).

FN 59/ Sloan v. U.S., 31 F. 2d 902 (1929).

FN 60/ U.S. v. Leles, 236 F. 784 (1916); In re Nosen, 49 F. 2d 817 (1931).

FN 61/ Brukiewicz v. Savoretti, 211 F. 2d 541 (1954).

FN 62/ U.S. v. Cunha, 209 F. 2d 326 (1954).

FN 63/ In re Caroni, 13 F.2d 954 (1926).

FN 64/ Petition of Zele, 140 F.2d 773 (1944); Application of Murra, 178 F.2d 670 (1949).

FN 65/ Ralich v. U.S., 185 F.2d 784 (1950); Marcantonio v. U.S., 185 F.2d 934   (1950).

FN 66/ S. Rept. No. 1515, 81st Cong., 2d Sess., p. 712; see Petition of Ferro, 141 F. Supp. 404, 410 (1956).

FN 66a/ Sec. 101(f)

FN 66b/ See Yuen Jung v. Barber, 184 F.2d 491, 496 (1950); Petition of Luis Benjamin Pedro Ponce de
Leon-Angulo, U.S.D.C., Ore., A-12606079  (1976), unreported.

FN 67/ In re Petition of Suey Chin, 173 F. Supp 510 (1959); see Petition of Clifford Robert Drouillard, U.S.D.C., E.D.,
Mich., A-8857380 (1967), unreported.

FN 67a/ In re McNeil, 14 F. Supp. 394 (1936). The petition was denied despite the end of the parole by a
pardon granted more than four years prior to  the final hearing; compare with In re Paoli, 49 F. Supp. 128 (1943), in
which the same court granted naturalization

FN 67b/ See ibid and Service contention in Petition of Sperduti, 81 F. Supp. 833
(1949).

FN 67c/ In re Bespatow, 100 F. Supp. 44 (1951); Petition of Willis, 100 F. Supp. 337 (1951); also see Daddona v.
United States, 170 F.2d 964 (1948), cert. den., 336 U.S. 961 (1949), which involved imprisonment and parole during
the statutory period, followed by a pardon.

FN 68/ Until recently, even under the modified concept, a favorable recommendation by the Service wascontingent
upon the termination of the probation, parole, or suspended sentence before the final hearing, in which connection, see
Petition of Herbert James Edgar, U.S.D.C., E.D., N.Y. (unreported - 1954), A-1517649, which was denied upon such
basis. The present Service viewpoint expressed in the text above is supported by Petition of Ranalli, U.S.D.C., S.D.,
N.Y. (unreported - 1956), A-5996764; Petition of Santiago M. Villanueva, U.S.D.C., Dis. of Idaho, A-7203349,
(unreported -1956), A-7203349, (unreported -1969); 13 I. & N. Dec. 777 (BIA - GMC for vol. dep., 1971).

FN 69/ In re Mogus, 73 F. Supp. 150 (1947); In re Nosen, 49 F.2d 817 (1931).

FN 69a/ See 41 C.J.S. Husband & Wife, sec. 15; 67 C.J.S. Parent & Child, sec. 15; also see 2 I. & N. Dec. 134
(1944).
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FN 69b/ In re Malaszenko, 204 F. Supp. 744 (1962); U.S. v. Konevich, 67 F. Supp. 250 (1946); Petition of
Malcowski, U.S.D.C., Dis of Ore., A-8347375 (1964), unreported.

FN 69c/ In re Mogus, supra.

FN 69d/ Petition of Spak, 164 F. Supp. 257 (1958); cf. In re Halas, 274 F. Supp. 604 (1967).

FN 69e/ In re Halas, supra.

FN 69f/ In re Nosen, supra; Petition of Dobric, 189 F. Supp. 638 (1960).

FN 69g/ Johnson v. U.S., 186 F.2d 588 (1951).

FN 69h/ U.S. v. Harrison, 180 F.2d 981 (1950).

FN 69i/ Brukiewicz v. Savoretti, 211 F.2d 541 (1954).

FN 69j/ Petition of Schindler, U.S.D.C., Nev., A-8476356 (1958), unreported.

FN 69k/ Petition of Perdiak, 162 F. Supp 76 (1958); Petition of Teofilo Manloto Nayan, U.S.D.C., N.D., Ill.,
A-10130890 (1967); unreported.

FN 69m/ Petition of Breitsammeter, U.S.D.C., N.D., Ill., A-5962234 (1965), unreported.

FN 69n/ Petition of Tabone, U.S.D.C., N.D., Cal., A-4526467 (1950), unreported.

FN 69o/ Petition of LeBrasseur, U.S.D.C., E.D., Penna., A-8534353 (1962), unreported
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FN 70/ Schmidt v. U.S., 177 F.2d 450 (1949).

FN 70a/ Petition of Pacora, 96 F. Supp. 595 (1951) was denied for lack of good moral character upon such
basis.

FN 71/ See 10 I. & N. Dec. 35 (1962); also cf. 7 I. & N. Dec. 247 (1956). Note that the rule did not apply if the
relationship had its inception in an invalid marriage contracted in good faith with the belief that no impediment
thereto existed, in which connection see In re Mayall's Naturalization, 154 F. Supp. 556 (1957); or, if the relationship
had been regularized by lawful marriage as in Posusta v. U.S., 285 F.2d 533 (1961) and Petition of Sandor Barabas,
U.S.D.C., Dis. of Conn., 411-P-3655 (1969), unreported.

FN 71a/ Petition of Hikmat Naim Jabiro, U.S.D.C., E.D., Mich., A-10880995 (1966), unreported and Petition
of Dominique Marie-France Henderson, U.S.D.C., Dis. of Ore., A-13093220 (1968), unreported, both of which 
involved persons who engaged in the sexual misconduct following their divorce from each other; Petition of Juergen
Kuhl, U.S.D.C., S.D., N.Y., A-12374837 (1970), unreported, which involved divorced petitioner who cohabited with a
widow; In re Mortyr, 320 F. Supp. 1222 (Dis. of Ore., 1970), wherein relationship approximated valid common law
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marriage); Petition of Joe Ramon Jimenez, U.S.D.C., S.D., N.Y., 2270-P-793692 (1971), unreported (illegitimate child
being supported by petitioner); In re Edith Curtis (BIA -Susp/Dep.), A-16271361, PIT, Dec. 16, 1970; also cf. Petition
of Alberto  Ricardo Eddie, U.S.D.C., S.D., N.Y., A-8462564 (1968), unreported, and Posusta v. U.S., 285 F.2d 533 (C.A.
2, 1961).

FN 71b/ In re Kielblock's Petition, 163 F. Supp. 687 (1958); In re Naturalization of Denessy, 200 F. Supp.
354,358 (1961); In re Van Dessel, 243 F. Supp. 328 (1965); In re Garstka, 295 F. Supp. 833 (1969), petitioner fathered
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and supported illegitimate child after paternity suit.

FN 71c/ In re Mortyr, 320 F. Supp. 1222 (1970).

FN 71d/ 329 F.2d 812, 817 (C.A. 9, Cal. - 1964); also see other cases cited in footnote 78x/.

FN 71e/ Sec. 101(f)(2) (adultery) was repealed by the Act of December 29, 1981, (95 Stat. 1611). (Added)

FN 71e1/ U.S. v. Vander Jagt, 135 F. Supp. 676, 678 (1955).

FN 71f/ See Dicta: In re Kielblock's Petition, 63 F. Supp. 687 688 (1958); Petition of Donna Angelina Schneider,
U.S.D.C., N.D., Iowa, opinion in file CO 316-P (1962), unreported; In re Van Dessel, 243 F. Supp. 328, 330 (1965); also
see ruling in Flumerfelt v. U.S., 230 F.2d 870 (1956).

FN 71g/ CONTRA: Cf. Petition of Alberto Ricardo Eddie, U.S.D.C., S.D., N.Y., A-8462564 (1968),
unreported.

FN 71h/ Petition of Francisco Javier Nava Jasso, (N.D. Cal., 1975), unreported  (copy available at C.O.); In re
Brodie, 394 F. Supp. 1208 (D. Ore., 1975); In re Labady, 326 F. Supp. 924 (S.D.N.Y., 1971); Petition of Mario Belle,
(E.D.N.Y., 1969) A12 424 612, unreported (copy available at C.O.). Authority expressing an opposite view does exist
in Petition of Olga Schmidt, 289 N.Y.S. 2d 89, 92 (Sup. Ct., 1968).

FN 71i/ See Section 212(a)(4), 1952 Act; In re Brodie, 394 F. Supp. 1208 (D. Ore., 1975).

FN 71j/ In Kovacs v. United States, 476 F.2d 843 (C.A. 2, 1973), the denial of the petition for naturalization was
based largely on the lack of petitioner's  candor, rather than on any prior homosexual conduct. See also discussion in
Petition of Francisco Javier Nava Jasso, (N.D. Cal., 1975), unreported (copy available at C.O.).

FN 71k/ In re Horst Nemetz, 647 F.2d 432 (4th Cir. 1981). (Revised)

FN 71m/ These criteria are listed in In re Brodie, 394 F Supp. 1208 (D. Ore., 1975); In re Labady, 326 F. Supp.
924 (S.D.N.Y., 1971); Wadman v. INS, 329 F.2d 812 (1964). (Revised and Redesignated; formerly footnote 71k/)

FN 71n/ Anita Burke Austin, Sup. Ct., N.J., App. Div., No. A3067-73 (1975), unreported, CO 316-P.
(Redesignated; formerly footnote  71m/)

FN 71o/ Weber v. U.S., 119 F.2d 932 (1941), affd. 315 U.S. 787, rehearing denied 316 U.S. 710. 
(Redesignated; formerly footnote   71n/)

FN 72/ Senate Report No. 1515, 81st  Cong., 2d Sess., p. 700, 701; see Petitions of F–-G-–and E–-E-–G--, 137 F. Supp.
782 (1956).

FN 73/ See In re Petition of Matura, 142 F. Supp. 749 (1956); Petitions of O–-N--, 233 F. Supp. 504 (1964).

FN 74/ Chun Ho Chen v. I&N Service, Unreported Case, Civil No. 76-1326 (C.A. 1, Dec. 6, 1976) Copy in CO 316-P.

FN 74a/ 7 I. & N. Dec. 247 (1956): also see 8 I. & N. Dec. 399, 402 (1959); 12 I. & N. Dec. 206 (1967).

FN 74b/ Sec. 101(f)(2) repealed by the Act of December 29, 1981, (95 Stat. 1611). (Added)

FN 75/ Gutierrez-Sosa v. Del Guercio, 247 F.2d 266 (C.A. 9, 1957) and U.S. ex rel. Zacharias v. Shaughnessy, 221
F.2d 578 (C.A. 2, 1955); but see  Cabrera v. Immigration and Naturalization Service, 415 F.2d 1096 (C.A. 9, 1969)
and Wadman v. Immigration and Naturalization Service, 329 F.2d 812 (C.A. 9, 1964).
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FN 76/ See Evans v. Murff, 135 F. Supp. 907, 910 (1955).

FN 77/ 10 I. & N. Dec. 35 (1962); U.S. ex rel. Zacharias v. Shaughnessy, 221 F . 2d 578, 579 (C.A. 2, 1955);
Gutierrez-Sosa v. Del Guercio, 247 F.2d   266 (C.A. 9, 1957); In re C--C--J--P--, 299 F. Supp. 767 (N.D. Ill., 1969); In re
Zunker (S.D.N.Y., 1968); Petition of O--N--, 233 F. Supp. 504 (S.D.N.Y., 1964); Matter of P--, 7 I. & N. 376 (1956);
Brea-Garcia v. I&NS, 531 F.2d 693 (C.A. 3, 1976).

FN 77a/ See U.S. v. Rubra, 110 F.2d 92 (C.A. 5, 1940); Petition of Rudder, 159 F.2d 695 (C.A. 2, 1947);
Application of Murra, 178 F.2d 670 (C.A. 7, 1949); Dickhoff v Shaughnessy, 142 F. Supp. 535 (S.D.N.Y., 1956); 10 I &
N. Dec. 35 (1962).

FN 78/ 10 I. & N. Dec. 35 (1962).

FN 78a/California - Wadman v. Immigration and Naturalization Service, 329 F.2d 812 (1964); Minnesota  - 6 I. &
N. Dec. 660 (1955); New Jersey - 7 I. & N. Dec. 376 (1956).

FN 78b/ 2 C.J.S. Adultery, sec. 1.

FN 78c/ Michigan - Petition of Hikmat Naim Jabiro, U.S.D.C., Eastern District of Michigan, A-10880995 (unreported
- 1966); New York - 6 I. & N. Dec.  801 (1955), 7 I. & N. Dec. 156 (1956), Petition of O--N--, 233 F. Supp. 504 (1964).

FN 78d/ California - Wadman v. Immigration and Naturalization Service, 329 F.2d 812 (1964).

FN 78e/ Texas - 7 I. & N. Dec. 175 (1956).

FN 78f/ Illinois - 6 I. & N. Dec. 675 (1955).

FN 78g/ See 2 C.J.S. Adultery, sec. 11.

FN 78h/ 2 C.J.S. Adultery, sec. 11.

FN 78i/ Texas - 7 I. & N. Dec. 175 (1956); Louisiana Petition of McNab, 121 F Supp. 938 (1954).

FN 78j/ Oregon - 10 I. & N. Dec. 35 (1962); Pennsylvania - In re Soto's Petition, 221 F. Supp. 145, 146 (1963).

FN 78k/ Massachusetts - 3 I. & N. Dec. 168, 170 (1948); Maryland - Evans v. Murff, 135 F. Supp. 907 (1955);
Minnesota - 6 I. & N. Dec. 660 (1955); New Jersey - 7 I. & N. Dec. 376 (1956), Dickhoff v Shaughnessy, 142 F. Supp. 535
(1956).

FN 78l/ See Dickhoff v Shaughnessy, 142 F. Supp. 535, 539 (S.D.N.Y., 1956);
Petition of Smith, 71 F. Supp. 968, 970 (D.N.J., 1947); State v. Lash, 16 N.J.L. 380 (1838).
FN 78l.1/ Brea-Garcia v. INS, 531 F.2d 693 (3d Cir. 1976); In re Petition of Andre Marc Bersier, U.S.D.C. 
Conn., A14 315 656, Petition No. 10792 (unreported, 1977, copy in C.O. file 316-P).

FN 78m/ In re Petition of Schroers, 336 F. Supp. 1348 (S.D.N.Y. 1971); In re Breidis, 238 F. Supp. 149, 150
(E.D. Ill., 1965); Moon Ho Kim v. INS, 514 F. 2d 179 (D.C. Cir., 1975); In re Edgar, 253 F. Supp. 951 (E.D. Mich., 1966).

FN 78n/ Petition of Schroers, 336 F. Supp. 1348 (S.D.N.Y. 1971); Moon Ho Kim  v. INS, 514 F. 2d 179 (D.C.
Cir., 1975).

FN 78o/ Wadman v. INS, 329 F.2d 812, 817 (C.A. 9, 1964); In re Edgar, 253 F. Supp. 951 (E.D. Mich., 1966).

FN 78p/ 329 F. 2d 812, 816 (C.A. 9, 1964).
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FN 78p.1/  See Petitions of R--E-- and A--E--, 290 F. Supp. 281 (S.D. Ill., 1968).

FN 78p.2/ Brea-Garcia v. INS, 531 F.2d 693 (C.A. 3, 1976).

FN 78q/In re Blaz Odak (deportation proceedings), A-11822834, San Francisco, August 11, 1967 (copy in file CO
316-P.

FN 78q.1/  Petition of Link, No. 8485, U.S.D.C., District of Arizona, unreported (1967) (copy in file CO 316-P).

FN 78r/ 6 I. & N. Dec. 463 (1954).

FN 78s/ 7 I. & N. Dec. 380 (1956).

FN 78t/ Dickhoff v Shaughnessy, 142 F. Supp. 535 (1956); also see Petition of Talat Mehmet Sozener, U.S.D.C.,
Eastern District, Michigan A-6935912 (unreported - 1966).

FN 78u/ Petition of John Konstantine Athanasoulis, A-10557118, U.S.D.C., Northern District of Ohio
(unreported - 1966); cf. 6 I. & N. Dec. 801 (1955) - adultery with cohabitation).

FN 78u.1/  In re Johnson, 292 F. Supp. 381 (1968).

FN 78v/ Cf. Petition of Pedro Domingo-Foraste, U.S.D.C., S.D. Cal., A-8545230 (unreported - 1961); Petition
of Zoltan Eduard Thedodor Kovacs, A-10170376, U.S.D.C., Cal. (unreported - 1963).

FN 78w/ 329 F.2d 812 (C.A. 9, 1964).

FN 78x/ Petition of Henry Edward Hormann, U.S.D.C., S.D. Cal. A-11773271  (unreported -1965); In re Edgar, 253
F. Supp. 951, 953 (U.S.D.C., E.D.  Mich., 1966); Petition of Ilse Maria Emma Lydia Corbett-Grant, U.S.D.C., N.D. Cal.,
A-11818655 (unreported - 1966); Petition of Ammeliese Deising, U.S.D.C., E.D. Mich., A-7086641 (unreported -
1967); Petition of Miguel Hermes Gregorio Link, U.S.D.C., D. of Ariz. (unreported - 1967 ), opinion in CO 316-P; also
cf. In re Briedis, 238 F. Supp. 149, 152 (U.S.D.C., N.D. Ill., 1965).

FN 78x.1/ Brea-Garcia v. INS, 531 F.2d 693 (1976).

FN 78y/ Cf. Petitions of F--G-- and E--E--G--, 137 F. Supp. 782 (U.S.D.C., S.D. N.Y., 1956). In re Etueni Alatini
Vakapuna (BIA, sec. 245 adj. - unreported) , A-13522628, Honolulu, October 11, 1968.

FN 78z/ Petition of Gerassimo Drakopoulos, U.S.D.C., E.D. N.Y., 2271-P-638604 (unreported - 1965); In re
Felice Boffice (BIA - dep. proc.), A17341317, Newark, August 17, 1967.

FN 78z.1/ See Petition of F--G-- and E--E--G--, cited supra.

FN 79/ Wadman v. Immigration and Naturalization Service, 329 F.2d 812 (C.A.9, 1964); Petition of Henry Edward
Hormann, U.S.D.C., S.D. Cal. A-11773271 (unreported -1965); Petition of Ilse Maria Emma Lydia Corbett-Grant,
U.S.D.C., N.D. Cal., A-11818655 (unreported - 1966); In re Edgar, 253 F. Supp. 951 (U.S.D.C., E.D. Mich., 1966);
Petition of Lloyd Martin James Lewis, U.S.D.C., N.D. Alabama, A-12142997 (unreported - 1967); Petition of Maximo
Bautista Marcos, U.S.D.C., N.D. Cal., A-2891860 (1968), unreported.

FN 79a/ For minority ruling contra, see In re Petition of Russo (Weeks), 259 F. Supp. 230 (U.S.D.C., S.D. N.Y.,
1966); Brea-Garcia v. INS, 531 F.2d 693, (C.A. 3, 1976).

FN 79b/ Wadman v. Immigration and Naturalization Service, 329 F.2d 812, at page 817 (9th Cir., Cal. -
1964).
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FN 79c/ In re Blaz Odak (BIA, Susp. Dep. - unreported), A-11822834, San Francisco, August 11, 1967; In re Gerald
Green (BIA, sec. 249 adj. - unreported), A-15639705, Chicago, October 12, 1967.

FN 79d/ See 6 I. & N. Dec. 675 (1955), 6 I. & N. Dec. 801 (1955), and 7 I. & N.  Dec. 175 (1956), also see 7 I. &
N. Dec. 247 (1956) and 10 I. & N. Dec.  35 (1962).

FN 79e/ In re Mukundan Shivaram (BIA, Adj. St. unreported, A-17659285, Boston, Oct. 4, 1973); In re
Agustina Granados (BIA, Vol. Dep. - unreported), A-14372580, N.Y., Mar. 28, 1968; In re Lionel Connell (BIA, Susp.
Dep. - unreported), A-11242273, N.Y., June 4, 1968; In re Monika Erwin (BIA, Vol. Dep. - unreported), A-13530318,
Baltimore, Feb. 28, 1969; In re George A. Lewis (BIA, Vol. Dep. - unreported), A-11263445, N.Y., Apr. 22, 1969; also
cf. In re Blaz Odak (min. opin., BIA, Susp. Dep. - unreported), A-11822834, S.F., Aug. 11, 1967; cf. In re Kimoy Medina
(BIA, Vol. Dep. - unreported), A-17601188, N.Y., Aug. 22, 1968.

FN 79f/ In re Matura's Petition, 142 F. Supp. 749 (U.S.D.C., S.D., N.Y. - 1956); D'Andrea v. U.S. Immigration and
Naturalization Service, 335 F.2d 377 (C.A. 6, 1964); Petition for Naturalization of O--N--, 233 F. Supp. 504 (U.S.D.C.,
S.D., N.Y. - 1964); Petition of Elias Aziz Azar (U.S.D.C., S.D., W.Va., opinion in file CO 316-P, unreported (1964); In re
Zunker, 283 F. Supp, 793 (U.S.D.C., S.D., N.Y., (1968); In re C-–C-–J–-P--, 299 F. Supp. 767 (U.S.D.C., N.D. Ill., 1969).

FN 79g/ In re Briedis, 238 F. Supp. 149 (U.S.D.C., N.D. Ill. - 1965); Petitions of R-–E-–and A--E--, 290 F. Supp.
281 (U.S.D.C., S.D., Ill. - 1968); In re Edgar, 253 F. Supp. 951 (U.S.D.C., E.D., Mich. - 1966); Petition of Ammeliese
Deising, U.S.D.C., E.D., Mich., A-7086641 (1967), unreported; Petition of Jaime Bonilla Diaz, U.S.D.C., S.D., Mich.,
A-12159261 (1969), unreported opinion in file; Petition of Schroers, 336 F. Supp. 1348 (U.S.D.C., S.D., N.Y. - 1971);
Petition of Evangelia Bayer, U.S.D.C., E.D., N.Y., unreported opinion in CO 316-P (1972); Petition of Miguel Hermes
Gregorio Link, U.S.D.C., Dis. Of Arizona (1967), unreported opinion in file CO 316-P; Petition of Marina Lopez
Gerosaga, U.S.D.C., W.D., Wash., A-6689130 (1968), unreported; In re Lawrence Philip Le Gros (BIA, Vol. Dep. -
unreported), A-18018496, Boston, Aug. 20, 1969. CONTRA: In re C–-C--J--P--, 299 F. Supp. 767 (U.S.D.C., N.D., Ill.,
1969); D'Andrea v. U.S. Immigration and Naturalization Service, 335 F.2d 377 (C.A. 6, 1964); Petition for
Naturalization of O–-N--, 233 F. Supp. 504 (U.S.D.C., S.D., N.Y., 1964); In re Zunker, 283 F. Supp. 793 (U.S.D.C., S.
Distinct of New York, 1968); Petition of Elias Aziz Azar, U.S.D.C., Southern District of W. Va., opinion in file CO
316-P (1964), unreported.

FN 79h/ Repealed by the Act of December 29, 1981, (95 Stat. 1611). (Revised)

FN 79i/ See Sec. 346(a)(1), 1940 Act.

FN 80/ Ralich v. U.S., 185 F.2d 784 (8th  Cir. 1950); Stevens v. U.S., 190
F.2d 880 (7th Cir. 1951).

FN 81/ Del Guercio v. Pupko, 160 F.2d 799 (9th Cir. 1947).

FN 82/ Corrado v. U.S., 227 F. 2d 780 (6th Cir. 1955), cert. den., 351 U.S. 925 (1956); U.S. v. Montalbano, 236 F. 2d
757 (3d Cir. 1956); cert. den., sub nom Genovese v. U.S., 352 U.S. 952 (1956); U.S. v. Oddo, 314 F. 2d 115 (2d Cir.
1963); U.S. v. Galato, 171 F. Supp. 169 (Pa. 1959); U.S. v. Bimba, 233 F. Supp. 966 (N.Y. 1964).

FN 82a/ See text under (i), supra, and the authority cited in footnotes 80/ and 81/.

FN 82b/ Berenyi v. Immigration Director, 385 U.S. 630 (1967); In re Petition of Haniatakis, 376 F.2d 728
(C.A. 3, 1967); In re Kovaks, 476 F.2d 843 (C.A. 2, 1973); Ocampo v. INS, F.2d (C.A. 9, 1976). (Revised)

FN 83/  In re Kovaks, 476 F.2d 843 (C.A. 2, 1973); In re Petition of Haniatakis, 376 F.2d 728 (C.A. 3, 1967); Petition of
Tallat, U.S.D.C. (N.Y. 1962);  Petition of Bommarito, U.S.D.C. (Mich. 1961); Petition of Prewein, U.S.D.C. (Iowa 1961);
Petition of Gryszkin, Passaic County Court (N.J. 1959); Petition of Simpson, U.S.D.C. (Pa. 1959); Petition of Ropa,
Hudson County Court (N.J. 1957); Petition of Rubinstein, Passaic County Court (N.J. 1956) - all unreported opinions in
CO File 316-P; see Klig v. U.S., 296 F.2d 343, 346, footnote 4 (1961).
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FN 83a/ 364 U.S. 350, 353-355 (1960).

FN 83b/ In re Sotos, 221 F. Supp. 145 (Pa. 1963); Petition of Vymetal, Common Pleas Court, Montgomery
County, Pa. (unreported, 1965), opinion in CO File 316-P; Petition of Talat Mehmet Sozener, A-6935912, and Petition
of Hikmat Naim Jabiro, A-10880995, both U.S.D.C., Eastern District Michigan (1966), unreported

FN 83c/ 385 U.S. 630 (1967).

FN 83d/ Berenyi v. Immigration Director, 385 U.S. 630, 636-638 (1967).

FN 83e/ In re Petition of Haniatakis, 246 F. Supp. 545, 546 (Pa., 1965).

FN 83f/ In re Petition of Haniatakis, 376 F.2d 728, 730 (C.A. 3, 1967), reversing In re Petition of Haniatakis, supra;
see also In re Petition of Lee, 480 F.2d 673 (C.A. 2, 1973); Ocampo v. INS, F.2d (C.A. 9, 1976). (Revised)

FN 83g/ In re Petition of Haniatakis, supra, at page 730.

FN 83h/ 5 I. & N. Dec. 514 (1953).

FN 83i/ Sharaiha v. Hoy, 169 F. Supp. 598 (California 1959).

FN 83j/ 8 I. & N. Dec. 399 (1959).

FN 83k/  8 I. & N. Dec. 403 (1959), 10 I. & N. Dec. 725 (1964).

FN 83m/ Matter of Namio, Int. Dec. No. 2221 (BIA, Aug. 17, 1973).

FN 84/ Cf., 12 I. & N. Dec. 325 (1967); 12 I. & N. Dec. 335 (1967).

FN 85/ 7 I. & N. Dec. 249 (1956).

FN 85a/ Cf., 12 I. & N. Dec. 325 (1967); 12 I. & N. Dec. 335 (1967).

FN 85b/ 6 I. & N. Dec. 619, 622, 624 (1955); also cf. 7 I. & N. Dec. 249 (1956).

FN 86/ Petition of Ramsay, U.S.D.C., Eastern District of New York, A-4430473 (1957);  Petition of John Cresto,
U.S.D.C., Springfield, Ilinois, A-5839501 (1957); Petition of John Nickita, U.S.D.C., Detroit, Michigan, A-1149396
(1960); Petition of Jung Toy Mock, U.S.D.C., San Francisco, California, A-3950660 (1962); Petition of Francisco
Noriega, U.S.D.C., San Antonio, Texas, A-10647470 (1962); Petition of Kittrell, U.S.D.C., San Francisco, California,
A-13683575 (1964); Petition of Wing Foo Quan, U.S.D.C., San Francisco, California, A-5068367 (1969) - all
unreported; also cf. Memorandum of Commissioner to Pardon Attorney February 4, 1960, file CO 316-P.

FN 87/ In re Siacco's Petition, 184 F. Supp. 803, U.S.D.C., District of Maryland (1960); Petition of Salani, 196 F.
Supp. 513, U.S.D.C., San Francisco, California (1961); In re Naturalization of Quintana, 203 F. Supp. 376, U.S.D.C.,
Southern District of Florida (1962); Petition of Giuseppe Truglia, U.S.D.C., Boston, Massachusetts, 1500-P-369073
(1968), unreported.

FN 88/ In re Siacco's Petition, supra, p. 805; Petition of Salani, supra, p. 514.

FN 89/ Petition of Rocca, U.S.D.C., Northern District of West Virginia (1963); unreported opinion in CO 101.2-P.

FN 90/ U.S.D.C., Eastern District of New York, A-4430473 (1955). The court stated in this unreported decision
(copy in CO 101.2-P) that, from the date of the pardon, a period of good moral character might be accumulated for
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eventual naturalization, and the court subsequently did naturalize Ramsay pursuant to a second petition.

FN 91/ 231 F.2d 856, 858-59 (5th Cir., 1956). (Revised)

FN 91a/ id. (Added)

FN 92/ Petition of De Angelis, 139 F. Supp. 779 (Eastern District of New York, 1956). On September 20, 1965, the
same court granted a later petition, the pardon being well without the statutory period (see Armando De Angelis,
A-4110759).

FN 93/ Petition of Romualdo Baclig Vicente, Petition No. 212870, U..D.C., Northern District of California,
unreported (available at C.O.), (April 19, 1977), Petition of Angeline Mandich, U.S.D.C., Northern District of Indiana,
A-2823063, unreported (1969), and Petition of Pelanjio Raguindin Real, U.S.D.C., Eastern District of California,
A-4901543, unreported (1969). The court in Real expressly rejected the view urged by the Service; namely, that the
petition be denied solely because the pardon was received within the statutory period, rather than that a pardon,
irrespective of date granted, cannot eliminate the effect of section 101(f)(8). (Revised)

FN 93a/ 6 I. & N. Dec. 619 (1955).

FN 93b Cf. 7 I. & N. Dec. 249 (1956) and 6 I. & N. Dec. 619, 622 (1955).

FN 93c/ 12 I. & N. Dec. 576 (1967); 5 I. & N. Dec. 194 (1953); 4 I. & N. Dec. 265 (1951).

FN 93d/ 8 I. & N. Dec. 429 (1959), Garcia-Gonzales v Immigration and Naturalization Service, 344 F.2d
804 (9th  Cir., 1965), cert. den., 382 U.S. 840 (1965); Kelly v.  Immigration and Naturalization Service, 349 F.2d 473
(9th Cir., 1965) , cert. den., 382 U.S. 932 (1965); Brownrigg v. Immigration and Naturalization Service, 356 F.2d 877
(1966); also cf. 9 I. & N. Dec. 159 (1961) and 12 I. & N. Dec. 576 (1967).

FN 94/ 68 Stat. 1145.

FN 94a/ Current sec. 212(a)(9), as amended by sec. 13 Act of Sept. 26, 1961 (75 Stat. 650).

FN 94b/ Cf. 7 I. & N. Dec. 147 (1956), Int. Dec. 2066 (1970) overruling contrary finding in 11 I. & N. Dec. 864
(1966), and In re Elvira Leal de Zamorano to same effect, A-18822820 - Miami, unreported (BIA, VD. Deport,
Proceedings, Sept. 30, 1970); Petition of Tookey, U.S.D.C., Portland, Oregon, A-7626045 (1959), unreported.

FN 95/ 7 I. & N. Dec. 495 (1957); also see 6 I. & N. Dec.  614 (1955) and 12 I. & N. Dec. 170, 176 (1967).

FN 95a/ 6 I. & N. Dec. 435 (1954).

FN 95b/ 18 U.S.C. 1(1) and (2); also see 6 I. & N. Dec. 331 (1954) and 11 I. & N. Dec. 239 (1965).

FN 95c/ 18 U.S.C. 1(3); also see 6 I. & N. Dec. 331 (1954), 6 I. & N. Dec. 738 (1955), and 11 I. & N. Dec. 239 (1965).

FN 95d/ 8 I. & N. Dec. 488 (1959), cf. 9 I. & N. Dec. 280 (1961).

FN 95e/ 9 I. & N. Dec. 280 (1961), cf. 7 I. & N. Dec. 153 (1956).

FN 95f/ 6 I. & N. Dec. 508, 516 (1955).

FN 95g/ 10 I. & N. Dec. 593, 595 (1964).

FN 95h/ Held petty offense: 6 I. & N. Dec. 508 (1955); 12 I. & N. Dec. 170, 172 (1967). Held not petty offense: 8
I. & N. Dec. 453 (1959); 10 I. & N. Dec. 7 (1962).
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FN 95i/ 12 I. & N. Dec. 508 (1967); 8 I. & N. Dec. 4 (1956).

FN 96/ 7 I. & N. Dec. 147 (1956).

FN 97/ 6 I. & N. Dec. 619 (1955), 7 I. & N. Dec. 495 (1957); in re Paoli, 49 F. Supp. 128 (1943).

FN 98/ 7 I. & N. Dec. 147 (1956).

FN 99/ Schneiderman v. U.S., 320 U.S. 118 (1943).

FN 100/ See Tauchen v. Barber, 183 F. 2d 266 (1950).

FN 101/ See Petition of Yee Wing Toon, 148 F.  Supp. 657 (1957).

FN 102/ See sec. 313 and interpretations positioned thereunder.

FN 103/ Schneiderman v. U.S., 320 U.S. 118 (1943).

FN 104/ Act of September 23, 1950.

FN 105/ Sec, 305(e).

FN 106/ See INTERP 313.

FN 107/ See INTERP 340.

FN 108/ Allan v. U.S., 115 F. 2d 804 (1940).

FN 109/ In re Van Laeken, 22 F. Supp. 145 (1938); U.S. v. Schuchhardt, 49 F. Supp. 567 (1943).

FN 110/ Stasiukevich v. Nicolls, 168 F. 2d 474 (1948).

FN 111/ In re Shanin, 278 F. 739 (1922).

FN 112/ Schneiderman v. U.S., 320 U.S. 118 (1943); U.S. v. Rovin, 12 F. 2d 942 (1936).

FN 113/ U.S. v. Topolcsanyi. 40 F. 2d 255 (1930).

FN 114/ In re Saralieff, 59 F. 2d 436 (1932).

FN 115/ U.S. v. Rossler, 144 F. 2d 463 (1944).

FN 116/ Schneiderman v. U.S., 320 U.S. 118 (1943); U.S. v. Title, 132 F. Supp. 185 (1955).

FN 117/ U.S. v. Knauer, 149 F. 2d 519 (1945), affirmed Knauer v. U.S., 328 U.S. 654 (1946).

FN 118/ In re Rubin, 272 F. 697 (1921).

FN 119/ U.S. v. Clifford, 89 F. 2d 184 (1937).

FN 120/ In re Vasicek, 271 F. 326 (1921).

FN 121/ See INTERP 337.
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FN 122/ Krausse v. U.S., 194 F. 2d 440, 442 (1952).

FN 123/ NOT A BAR: In re Antonia Palmieri Pisciattano, 308 F. Supp. 818 (Dist. Conn., 1970); In re John
Leonard Aoys, A-12363452, In re Maudy Irene Aoys, A-12362556, In re Magarita Anastasiou, A-7956068, all
U.S.D.C., Cent. Dist., Calif. (all unreported, 1970); In re Magda Xiomara Battle, 379 F. Supp. 334 (U.S.D.C., E.D.N.Y.
(1974)). BAR: Petitions for Naturlization of Matz and Nikola, 296 F. Supp. 927 (East. Dist., Calif. (1969);  Petition of
Manuel Agustin Perez, U.S.D.C., Cent. Dist., Calif., A-3496726 (unreported, 1969); Petition of Engracio Daroca
Medalio, U.S.D.C., Cent. Dist., Calif., A-4350361 (unreported, 1967). Petition for Naturalization of Juana Clavijo De
Bellis, Pet. No. 246079 (E.D. Pa., 1980) unreported (denied on other grounds). (Revised)

FN 124/ 398 U.S. 333 (1970), reversing Welsh v. U.S. 404 F.2d 1078 (9th Cir. 1968).

FN 125/ U.S. v. Seeger, 380 U.S. 163 (1965).

FN 126/ In the Matter of the Petition of Diana Lord Williams, No. 108-P-15289, USDC, Ariz, 474 F. Supp.
384 (1979); In re Edith Edeltraut Diller, Petition No. 207630, USDC, N.D. Cal. (1974); In re Maria Teresa Valencia,
Petition No. 214090, USDC, N.D. Cal. (1974) (unreported).  (Revised)
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Interpretation 317.1  Temporary absence of persons performing religious duties.

(a) Prior legislation.
(b) Immigration and Nationality Act.

(a) Prior legislation. In the past, clergymen and other religious functionaries who were required to be absent from the
United States for an extended period of time in the performance of their official duties found it  difficult, if not
impossible, to satisfy the continuous-residence requirements for naturalization. 1/ Although a liberal interpretation
of "residence" tended to relieve the situation, that approach was not a satisfactory solution. Congressional
recognition of the problem took the form of legislation which, in effect, permitted such extended absences to be
considered as residence within the United States for naturalization purposes, and therefor not destructive of
eligibility. 2/

An alien's absence solely in his or her capacity as a "regularly ordained clergyman" constituted residence under the
1939 legislation. 2a/ The 1940 Act 2a/ also broadened coverage to include absence in the capacity of a "regularly
ordained nun;" however, under that act, a missionary who lacked the status of a regularly ordained clergyman or
nun did not qualify for its benefits. 3/

(b) Immigration and Nationality Act. (1) Eligible classes. The current section contemplates two classes of persons
who are eligible for its benefits: missionaries, brothers, nuns, and sisters constitute one eligible class, provided they
are engaged by religious denominations or mission organizations to serve abroad in their respective capacities; this
proviso does not apply to members of the second eligible class who need only establish that they are authorized to
perform the ministerial or priestly functions of a religious denomination and are abroad for that sole purpose.

Thus, an ordained rabbi who met the last requirement above was eligible for the benefits of the current section, even
though he had been sent abroad by, and received compensation from a private corporation which was not a
religious organization. 4/

Common to both eligible classes described above is the further requirement that the denomination or mission
organization have a bona fide organization in the United States. It has been determined that the Salvation Army 5/
and the Salesian Society of the Catholic Church 6/ are religious denominations which have this qualification.

(2) Physical presence requirements. While a lawful admission to the United States for permanent residence was
required of one who sought the benefits of the earlier 1939 and 1940 legislation 7/ the beneficiary needed no specific
period of residence therein to qualify for relief. Under the current Act, an uninterrupted one-year period of physical
presence in the United States subsequent to a lawful admission for permanent residence is mandatory, but the period
may be established before or after the application for relief or absence, or both, provided it is completed prior to the
filing of the petition for naturalization. (Revised)

Thus, one who is proceeding abroad temporarily to perform the religious duties described in the current section is
eligible for its benefits even though one year has not elapsed from the date of his lawful admission for permanent
residence. Although one year of uninterrupted physical presence is a condition precedent to invoking the benefits of
section 317 when an absence exceeds one year, such condition does not apply when the absence is for less than one
year.  In the latter case, a person of the class described in section 317 is considered as constructively residing and
being physically present in the United States during periods of absence, notwithstanding that he has not completed
an uninterrupted period of one year of physical presence and has not filed an application Form N-470. 8/

(3) State residence requirement.  An applicant who is granted section 317 benefits must satisfy the 6 months' state
residence requirement in section 316(a). Whether he will be regarded as having met this requirement immediately
upon his return from the absence, or only after he has accumulated 6 months' residence in a state following such
return, will be determined by the rule set forth in INTERP 316.1(c)(8) (Redesignated; formerly par. (4).

(4) Effect of income tax exemption as nonresident alien upon preservation of physical presence and continuity of
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residence under section 317. See INTERP 318.4. (Redesignated; formerly par. (5).
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Footnotes

FN 1/ See INTERP 316.

FN 2/ Acts of August 9, 1939, and October 14, 1940 (Sec. 308).

FN 2a/ Acts of August 9, 1939, and October 14, 1940 (Sec. 308).

FN 3/ 3 I. & N. Dec. 649 (1949).

FN 4/ 8 I. & N. Dec. 533 (1960).

FN 5/ 5 I. & N. Dec. 173 (1953).

FN 6/ 5 I. & N. Dec. 700 (1954).

FN 7/ See par. (a) above.

FN 8/ See Petition of Luis Te-Li Wei, U.S.D.C., District of Connecticut, A-14767566 (unreported, 1972, in file CO
316a-P) in relation to section 316 (c), I. & N. Act.
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Interpretation 318.1  Lawful entry for permanent residence.

(a) Congressional purpose.
(b) Definition relevant to current requirement.
(c) Inapplicability.
(d) Certificate of arrival eliminated.
(e) United States-born children of foreign diplomats considered permanent residents.
(f) Entry under military orders.
(g) Entry of inhabitants of the Bonin Islands.

(a) Congressional purpose. The congressional study that preceded passage of the Act of June 29, 1906, disclosed that
many former aliens returned to their native countries after naturalization and resided there permanently, while
demanding protection as United States citizens; and the indications were that such aliens had never intended to
reside permanently in the United States. 1/ To prevent this undesirable practice, the 1906 enactment required every
alien seeking naturalization to allege and establish a lawful admission to the United States for permanent residence
2/ and, subject to a few statutory exceptions, 3/ this requirement has been contained in all subsequent legislation.

The above 1906 legislation also required a record to be made of all aliens who thereafter entered the United States at
the various ports of entry.

(b) Definition relevant to current requirement. The term "lawfully admitted for permanent residence" is specifically
defined in section 101(a)(20) of the current statute, and such definition, together with 8 CFR 101.1, should be
consulted when considering this naturalization requisite.

(c) Inapplicability. The specific injunction found in the current section prohibiting the naturalization of any person
who has not been lawfully admitted to the United States for permanent residence first appeared in the statutes when
subsection (c) was added to section 329 of the Act of October 14, 1940, by legislation effective on September 23, 1950.

The above 1940 statutory prohibition, however, was deemed inapplicable to aliens who, under the Act, had
theretofore been held to be exempt from establishing such admission. This ruling contemplated aliens who applied
under section 317(b), 4/ or 323 5/ for example, 6/ and it also had application to persons who applied for repatriation
under the Act of August 16, 1951 (P.L. 114), as originally enacted. 7/

Similarly, the current requirement of lawful admission for permanent residence was not applicable to persons who
applied for citizenship under the above-cited 1951 Act, following its amendment by the present law, or the Act of
July 20, 1954 (P.L. 515). 8/

(d) Certificate of arrival eliminated. Eliminated from the current statute is a provision of all previous legislation
since 1906, requiring a certificate of arrival reflecting the date, place, and manner of the alien's arrival in the United
States to be issued and filed with the petition for naturalization. 9/

(e) United States-born children of foreign diplomats considered permanent residents. While a recent unreported
administrative decision in the immigration area 10/ contains language indicating that a person who did not become
a United States citizen at birth in this country because his parent was an accredited foreign diplomat 11/ is to be
regarded as having the nonimmigrant status accorded a member of a foreign diplomat's family, it has been
judicially held that, for naturalization purposes, a person thus born has the status of a lawful permanent resident.
12 / Since naturalization is a judicial function, the Service considers the court decisions to be controlling, and, unless
it is established that such person abandoned his permanent residence status subsequent to birth, he shall be regarded
as having been lawfully admitted to the United States for permanent residence within the meaning of the
naturalization laws. This position is consistent with that taken by the Service in derivative cases 13/and cases
involving an adjustment of status to that of permanent resident. 14 /

(f) Entry under military orders. Except as otherwise provided in INTERP 329.2, an alien admitted to the United
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States as a member of the United States Armed Forces, pursuant to military orders, 14a/ has not been lawfully
admitted for permanent residence for purposes of naturalization. 14b/

(g) Entry of inhabitants of the Bonin Islands. Under circumstances specified in the Act of July 10, 1970 (Private Law
91-114, 2d Sess.), 14c/ certain inhabitants of the Bonin Islands who entered the Untied States under the Act before
July 11, 1972, will be regarded as having been lawfully admitted to the United States as of the date of such entry, for
the purpose of petitioning for naturalization.
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Footnotes

FN 1/  House Report No. 1789, 595h Cong., 1st Sess., p. 4.

FN 2/ Luria v. U.S., 231 U.S. 9, 22 (1913).

FN 3/ See INTERPS 324, 327, 328, 329, and 330.

FN 4/ See INTERP 324.

FN 5/ See INTERP 327.

FN 6/ Gen. Coun., file 56307/191, November 6, 1950.

FN 7/ Gen. Coun., file 56217/836, November 15, 1951.

FN 8/ See INTERP 402.

FN 9/ See INTERP 334.

FN 10/ In re Sergio Emilio Saenz-Iscowich (Deport. Sec. 211(b) waiver of docs. As returning resident, BIA,
unreported), A-13355879 - Los Angeles.

FN 11/ See INTERP 301.1(a)(4).

FN 12/ Petition of Vivienne Yu, U.S.D.C., Southern District of New York, A-11537691 (1965), unreported; also cf. In
re Thenault, 47 F. Supp. 952 (1942); Petition of Alvaro Felix Galvan, U.S.D.C., Southern District of New York,
2270-P-545812 (1946), unreported.

FN 13/ See INTERP 320.1(f).

FN 14/ 11 I. & N. Dec. 190 (1965).

FN 14a/ See sec. 284, I. And N. Act.

FN 14b/Petition for Naturalization of Dock Cheong Toy, U.S.D.C., Northern District of Illinois, 730-P-443770
(1966), unreported - court memorandum in CO 318-P.

FN 14c/ See I. & N. loose-leaf law book p. 742.191.
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Interpretation 318.2  Effect of deportation proceedings upon naturalization
eligibility.

(a) Prior to 1950.
(b) Act of September 23, 1950.
(c) Immigration and Naturalization Act.

(a) Prior to 1950. Prior to 1950, the statutes did not specifically restrict the naturalization of an alien who was also
the subject of deportation proceedings. Generally, under such circumstances, both procedures were permitted to
continue until the alien was either deported or naturalized. In some cases, the courts stayed the deportation action in
order that the alien's eligibility under a pending petition for naturalization could be adjudicated. 15/

(b) Act of September 23, 1950. The Act of October 14, 1940, 16/ was amended in 1950 17/ by the addition of
provisions prohibiting naturalization in the event of an outstanding final finding of deportability and final hearings
on petitions for naturalization if deportation proceedings had been instituted under the provisions of any statute.
The new legislation applied to petitions for naturalization filed before or after its effective date, 18/ including those
filed pursuant to section 324A of the 1940 Act, as amended. 19/

However, in the absence of a final finding of deportability, repatriation proceedings under section 323 of the 1940
statute 20 / instituted by a former United States citizen expatriated by service in foreign military forces during
World War II were not affected by the above amendatory enactment; 21/ neither were repatriation proceedings
under sections 322 22/ and 317(b) 23/of the same enactment; nor actions brought pursuant to the Act 24/of August 16,
1951 (P.L. 114). 25/

(c) Immigration and Naturalization Act. (1) Application of restrictions. (i) As determined by type of petition or
application. The current section contains restrictions similar to those of the above 1950 statute and has the same
retrospective and prospective application to petitions for naturalization, notwithstanding the savings clause of the
present Act. 26/

The above restrictions applied to applicants for citizenship under the Act of July 20, 1954 (P.L. 515), 27/ and, except
as hereinafter indicated, presently apply to all other persons who petition or make application for naturalization
under the current statute. Excepted from the restrictions are those who apply or petition under current section 324(c),
328, or 329, and this exception extends to the restriction which flows from the entry of a final finding of
deportability. Until October 24, 1968, 28/ the exception applied also to those persons petitioning under current
section 327, and was administratively interpreted as applying to petitioners under section 329 who entered the
armed forces within the United States, the Canal Zone, or an outlying possession and who were deportable solely
because they were immigrants at the time of entry who did not present valid immigrant visas. 28a/ In the latter
cases, that viewpoint was not applied when pending deportation proceedings or final findings of deportability were
based on other grounds

(ii) Termination of deportation proceedings to allow naturalization. Under 8 CFR 242.7 deportation proceedings
may be terminated to permit a respondent in deportation proceedings to proceed to final hearing on an application
or petition for naturalization when prima facie eligibility may be established only by an affirmative communication
from the Citizenship Branch or its equivalent, or by the declaration of a court, that the alien would be eligible for
naturalization but for the pendency of the deportation proceedings or the existence of an outstanding order of
deportation. 28b/ (Revised)

(iii) As determined by deportation factors. In the event of pending deportation proceedings or final findings of
deportability, the  restrictions are applicable irrespective of whether such proceedings or findings are based on
deportation grounds provided by prior or present law, 29/ and even though such proceedings were instituted by an
order to show cause rather than a warrant of arrest. 30/
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A naturalization court does not have jurisdiction to review the outstanding final finding of deportability in a
hearing on the alien's naturalization petition. 31/ (Revised)

A finding of deportability within contemplation of section 318 is made when the appropriate administrative official
having jurisdiction in deportation proceedings has entered an order in which it is determined that an alien is
illegally in the United States and is deportable. Such findings shall be regarded as final when the alien and the
Service have exhausted all available administrative remedies or appeals, or have failed to avail themselves of such
remedies or appeals within the time allotted. 32/

For purposes of section 318, deportation proceedings are pending from the time an order to show cause is served.

A record of an alien's lawful admission for permanent residence continues to exist when he subsequently becomes
deportable by reason of an unlawful reentry, but only in the limited sense that such record constitutes an "available"
record of lawful admission precluding the alien's adjustment pursuant to section 249. 33/ Otherwise, the alien can no
longer be considered a lawful permanent resident based upon the record of his previous lawful admission, for his
unlawful reentry is regarded as having changed his status within the meaning of section 101(a)(20). Therefore, such
alien is ineligible for any naturalization or citizenship benefits for which lawful admission for permanent residence
is a prerequisite. 34/

The situation last described above is to be distinguished from the one in which an alien who has been lawfully
admitted for permanent residence becomes deportable, not by reason of an unlawful reentry, but upon some other
ground arising subsequent to his lawful admission. In such a case, irrespective of whether or not an order of
deportation is entered, the original lawful entry does not become an unlawful one, the alien's status is not changed
within the meaning of section 101(a)(20), 35/ and he continues to have the status of a person who has been lawfully
admitted for permanent residence, insofar as that status is a prerequisite for naturalization 36/ and citizenship
benefits.
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Footnotes

FN 15/ U.S. ex rel, Walther v. District Director, Immigration and Naturalization, 175 F. 2d 693 (1949); Petition of
Kavadias, 177 F. 2d 497 (1949).

FN 16/ Sec. 329.

FN 17/ Act of September 23, 1950.

FN 18/ U.S. ex rel. Jankowski v. Shaughnessy, 186 F. 2d 580 (1951); U.S. ex rel, Walther v. District Director,
Immigration and Naturalization, 189 F. 2d 517 (1951).

FN 19/ Gen. Coun., file A-5941326, October 30, 1950; see INTERP 329.

FN 20/ See INTERP 327.

FN 21/ 5 I. & N. Dec. 23 (1952); Gen. Coun., file 500/2, sec. 323, February 15, 1951.

FN 22/ See INTERP 325.

FN 23/ See INTERP 324.

FN 24/ See INTERP 402.

FN 25/ Gen. Coun., file 56217/836, November 15, 1951.

FN 26/ Sec, 405.

FN 27/ See INTERP 402.

FN 28/ Act of October 24, 1968.

FN 28a/ See letter Solicitor General to Gen. Coun. (Antonio Hector Millan-Garcia v. INS), August 31, 1965,
file CO 329-P; Matter of Javier, 12 I. & N. Dec 782 (1968); Petition of Milan, 266 F. Supp. 546 (1967).

FN 28b/ Matter of Cruz, Int. Dec. No. 2364 (BIA, 1975), overruling 11 I. & N. Dec. 193 (BIA, 1961 and 1962),
and 11 I. & N. Dec. 436 (BIA, 1965).

FN 29/ Shomberg v. U.S., 348 U.S. 540 (1955).

FN 30/ In re Muniz, 151 F. Supp. 173 (1956).

FN 31/ Petition of Terzich, 256 F. 2d 197 (1958); cert. den., 358 U.S. 843 (1958); Duenas v. U.S., 330 F. 2d 726,
(1964). (Revised)

FN 32/ Gen. Coun., file 500/2, sec. 323; sec. 329,  April 1, 1952; Petition of Terzich, supra.

FN 33/ 11 I. & N. Dec. 351 (1965).

FN 34/ Memorandum, Assistant Commissioner, Naturalization, CO 318-P, June 10, 1966; Petition for
Naturalization of Salvotore Pollicita, U.S.D.C., District of Connecticut, A-11485277 (1967), unreported.

FN 35/ 10 I. & N. Dec. 3 (1962); 10 I. & N. Dec. 191 (1963).



Service Law Books

INSERTS

FN 36/  Memorandum, Assistant Commissioner, Naturalization, September 15, 1967 re Leong Gong, A-4522928.
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Interpretation 318.3  Court's authority to determine legality of reentry in its bearing
upon naturalization eligibility, absent deportation proceedings.

Absent pending deportation proceedings or a final finding of deportability, a naturalization court has the authority
to determine that a petitioner who was lawfully admitted to the United States for permanent residence was
excludable at a time of reentry, that such reentry was therefore unlawful and changed the petitioner's status as a
lawful permanent resident 37/ and that, consequently, the petitioner is ineligible for naturalization because from the
time of his reentry he no longer had the status of an alien who had been lawfully admitted to the United States for
permanent residence, and also could not thereafter accumulate the residence an d physical presence required for
naturalization. 38/
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Footnotes

FN 37/ See INTERP 318.2(c)(1)(iii).

FN 38/ Petition for Naturalization of Salvotore Pollicita, U.S.D.C., District of Connecticut, A-11485277 (1967),
unreported.
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Interpretation 318.4  Effect of claim of nonresident alien status for income tax
purposes upon prior lawful admission for permanent residence.

Under the Internal Revenue laws and regulations, aliens are classified for income tax purposes as "resident aliens" or
as "nonresident aliens." Resident aliens are, in general, taxed the same as United States citizens. Nonresident aliens,
on the other hand, are granted special benefits under the income tax laws and are exempt from liability for income
taxes on earnings which are derived from sources outside the United States. 39/ An alien who performs personal
services outside the United States is considered as having received income from sources outside the United States
even though he is paid for those services by an employer located in the United States.

An alien who has been admitted to the United States as an immigrant may nevertheless be treated under the income
tax laws as a nonresident alien for tax purposes, or the alien himself may choose to acquire the status of a
nonresident for tax purposes. The consequence of the acquisition of nonresident alien status for tax purposes may be
the termination of immigrant status under the immigration laws. Whether that result follows is dependent upon the
manner in which the alien became a nonresident.

There are two categories of immigrants who are considered to be, or who acquire the status of, nonresident aliens
under the income tax laws and regulations.

(1) An immigrant admitted to the United States for permanent residence, or an alien whose status is adjusted to that
of a permanent resident but who has no bona fide intentions of establishing residence in the United States at the time
he is accorded status as a lawful permanent resident, is automatically classified under the income tax laws and
regulations as a nonresident alien. That classification attaches notwithstanding that the alien has not made
application for or otherwise requested that he be so classified, that he has not abandoned his immigration status as a
lawfully admitted permanent resident, and that he is still considered as an immigrant under the immigration laws.

(2) An immigrant admitted to the United States for permanent residence, or an alien whose status is adjusted to that
of a permanent resident, who upon admission or adjustment intends to and does establish residence in the United
States, is automatically classified under the income tax laws and regulations as a resident alien. Such an alien
retains his resident alien status until such time as he voluntarily elects to claim nonresident alien status under the tax
laws and regulations. Such an election can be made only by satisfaction of the following two conditions:

(a) The alien's actual departure from the United States,

(b) coupled with an intention to abandon residence in the United States, or the intention to abandon residence must
be formed after the alien has departed from the United States.

Section 101(a)(20) defines the term "lawfully admitted for permanent residence" to mean "the status of having been
lawfully accorded the privilege of residing permanently in the United States as an immigrant in accordance with the
immigration laws, such status not having changed." This definition does not condition the exercise of the privilege
accorded thereunder within any prescribed period after admission, nor does it provide for loss of the alien's status
as an immigrant upon failure to exercise the privilege. An immigrant in category (1) may, therefore, retain and
continue to enjoy the status of an alien lawfully admitted for permanent residence, notwithstanding that he is
regarded as a nonresident alien under the income tax laws, unless and until he changes his status as an immigrant
under the immigration laws by abandonment of that status. If, of course, such an alien's absences are prolonged and
frequent, with relatively little time spent in the United States, the purpose and circumstances of his absences may
compel the conclusion, on other than income tax considerations, that the alien is not entitled to the status or the
benefits under the immigration laws which accrue to lawful permanent residents. 40/
In contrast to the immigrant in category (1), the immigrant in category (2) is an alien who did, in fact, establish
residence in the United States after admission to the United States for permanent residence, and thereafter made a
voluntary election to claim nonresident alien status to enable him to qualify for special exemptions from income tax
liability. In making such election, the alien acquired a status under the tax laws which is patently inconsistent with
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the continuance of status as a lawful permanent resident under the immigration laws, since eligibility for the status
was available only to immigrants who had left the United States with intention to abandon residence.
Abandonment of residence by an immigrant, for whatever reason or purpose, constitutes a change of status within
the contemplation of section 101(a)(20) and extinguishes the status of a lawful permanent resident.

The fact that an alien within category (2) was granted the benefits of section 316(b) or of section 317, preserving
continuity of residence in the United States for naturalization purposes, does not alter the conclusion that he no
longer enjoys the status of a lawful permanent resident and, therefore, is ineligible for naturalization on that ground.
Additionally, with the change of status, physical presence and  residence already accumulated cannot be counted
and new accumulations are not possible. 41/

Where an immigrant in category (2), who is applying for a privilege or benefit under the immigration or nationality
laws, claims that he was unaware or ignorant of the fact that, in  electing to claim nonresident alien status under the
tax laws, he would simultaneously terminate his status as a lawful permanent resident under the immigration laws;
that in so electing he had no intention of abandoning either his residence in the United States or his status as an
immigrant; and substantiates his claims by proof that he has filed a correct Individual Income Tax Return, Form
1040, with the Internal Revenue Service for each year for which nonresident alien status was claimed, he is
considered as having acted upon a mistake of fact and of law and, therefore, as not having terminated his status as a
lawful permanent resident under the immigration laws through the prior claim to nonresident alien status for tax
purposes.
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Footnotes

FN 39/  See 26 U.S.C.A., 871-874; 26 CFR 1.871-1.875.

FN 40/ Matter of Schonfeld, 10 I. & N. Dec. 669.

FN 41/  Asst. Commr., Natzn., memorandum to all regions, April 6, 1971, CO 318-P.
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Interpretation 318.5  Effect of waiver of deportability under section 241(f) upon
status as a lawfully admitted permanent resident.

See OI 241.2. With exceptions noted below, an alien who gained entry into the United States with an immigrant visa
procured by fraud or misrepresentation, and who qualifies as a nondeportable alien under the authority of section
241(f), is thereby cleared of the illegality which attached to the visa and to the entry, and is considered as an alien
lawfully admitted for permanent residence. 42/ The same rule has been held to be applicable to an alien who
procured an immigrant visa in good faith, unaware that fraud or misrepresentation in connection therewith had
been practiced by  the spouse.  Although the same rule has been applied to the innocent visa holder whose spouse
practice the fraud, 43/ the validity of that ruling has been rejected by Supreme Court dicta. 43a /(Revised)

The intention to accord the status of a lawfully admitted permanent resident, in addition to the status of
nondeportability under section 241(f), is evident from the provisions of section 212(i), the counterpart of section
241(f).  Section 212(i) permits the Attorney General, in his discretion, to authorize the issuance of a visa and
admission for permanent residence of aliens still abroad who, like those under section 241(f) procured visas by
fraud or misrepresentation.  There is nothing in the legislative history of section 241(f) to suggest that a distinction
as to benefits accorded under the immigration laws is to be drawn between aliens found nondeportable under
section 241(f) and those under section 212(I) whose excludability is waived for identical misconduct. 44/

On the other hand, an alien who did not obtain and present an immigrant visa at time of entry, and who gained
admission upon false claim to United States citizenship, and who is deportable as one who has entered the United
States without inspection (section 241(a)(2)), is not rendered immune from deportation under the provisions of
section 241(f), 45/ and lacks lawful admission for permanent residence. (Revised)
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Footnotes

FN 42/ See Matter of Manchisi, 12 I. & N. Dec. 132, 137 (BIA, 1967).

FN 43/ Petition for naturalization of Yuen Lan Hom, 289 F. Supp. 204 (1968).

FN 43a/ See Reid v. I&NS, 420 U.S. 619 (1975)

FN 44/ Matter of Manchisi, supra.

FN 45/ Reid v. I&NS, 420 U.S. 619 (1975).
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Interpretation 319.1  Naturalization based upon citizenship of spouse.

(a) Act of September 22, 1922.
(b) Act of May 24, 1934.
(c) Nationality Act of 1940.
(d) Immigration and Nationality Act.

(a) Act of September 22, 1922.  Until 1922, married women were ineligible to judicial naturalization during
coverture. 1/ Since the Act of September 22, 1922, the statutes have not only permitted such naturalization, but have
provided for eligibility after a diminished period of residence in the United States, provided the petition for
naturalization was based upon marriage to a United States citizen. The Congressional committee which considered
the 1922 legislation deemed it inexpedient  and undesirable to require the wife of a United States citizen to wait five
years before naturalization, since there was every reason to believe that she would qualify herself for citizenship
more rapidly than other aliens because of the existing relationship. 2/

Residence within the United State for only one year was required under the above 1922 statute, which related only to
women who thereafter married citizens or whose husbands were subsequently naturalized.  Such wives were also
statutorily exempt from the normal declaration of intention requirement, as they continued to be under all
subsequent legislation of a similar nature. 3/

(b) Act of May 24, 1934.  The Act of May 24, 1934, which amended the above 1922 enactment, provided similar
benefits for the spouse of a United States citizen, either man or woman, but the period of required residence in the
United States was increased to three years.

The courts differed as to the meaning of the words "after the passage of this Act, as here amended" which appeared
in the 1934 legislation.  Some authority argued that the amendment referred back to the date of the original 1922
enactment, and conferred eligibility under the 1934 statute upon the man who married a citizen or whose wife was
naturalized between the 1922 and 1934 acts. 4/ In addition, it was sometimes held that the 1922 statutory
exemptions survived the enactment of the 1934 legislation, and that a woman who married a citizen or whose
husband was naturalized between such dates need establish only one year's residence in the United States. 5/

The above interpretations of the amended 1922 statute were both accepted and applied by the Service until the
legislation was repealed by the Act of October 14, 1940.

(c) Nationality Act of 1940. In framing the 1940 statute, Congress incorporated provisions 6/ substantially similar to
those of the 1922 and 1934 enactment which, in effect, constituted an adoption of the interpretative rulings set forth
above. In addition, naturalizations accomplished in accordance with such interpretations were specifically
validated by the new act, 7/ since Congress considered them to be of doubtful legality. 8/

Current section 319 is, in part, a reenactment in modified form of another provision of the 1940 statute 9/ which
authorized the naturalization of a person who was then or thereafter became the spouse of a citizen, upon proof of
two years' United States residence, provided the applicant had resided in marital union with the spouse for the year
immediately preceding the date of the petition and the spouse had been a citizen during that entire period. Such
provisos were not involved in the other provisions of the 1940 law, 10/ permitting naturalization based upon
marriage, and divorce or separation did not affect eligibility thereunder, provided the citizen spouse was
naturalized in one of the required periods and during the existence of the marital relationship. 11/

(d) Immigration and Nationality Act. (1)  Termination of marriage or citizenship.   Except to the extent otherwise
provided in section 319(d), a person who petitions for naturalization as the spouse of a United States citizen under
section 319(a) is ineligible if, before or after the filing of the petition, the marriage has terminated by death or
divorce 11a/ or the citizen spouse has expatriated. Furthermore, eligibility is not restored to a petitioner whose
citizen spouse dies before admission to citizenship, 11b/ even though petitioner thereafter marries another United
States citizen and is still his spouse at the time of hearing. 12/
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The surviving spouse of a United States citizen who dies during a period of honorable service in an active-duty
status in the Armed Forces of the United States, retains eligibility for naturalization under section 319(d),
notwithstanding that the surviving spouse has remarried.  12a/

Although section 319(a), as distinguished from sections 319(b) and (d), further requires that the petitioner shall live
in marital union with the citizen spouse during the entire period of three years immediately preceding the date of his
petition, no similar requirement exists for the period between the date of filing the petition for naturalization and the
date of naturalization,  during which period only the existence of a legally valid marriage is required. 12b/

(2) Marital union for purposes of section 319(a). The requirement that the petitioner live in marital union with the
citizen spouse during the three-year period should be given a reasonably strict construction in order that it may lead
to accomplishment of the objective of having the noncitizen spouse absorb basic concepts of citizenship through close
association with the citizen spouse. 13/

A two-week separation during the requisite period has been held not to affect eligibility when the separation was
ordered by a court as a cooling-off period following the husband's arrest for assaulting the wife. 14/ A similar brief
cooling-off period not court ordered, but which could not reasonably be regarded as adversely affecting the
objective of the requirement as interpreted in Kostas, 13/ also does not affect eligibility.

Another petition, 14a/ involving parties who had been reconciled after a few brief separations, was granted even
though a subsequent separation of two-and-one-half months immediately prior to the petition-filing prompted the
petitioner to file a divorce complaint, which remained pending at the time the petition was finally heard. In granting
the petition, the court noted that reconciliations had invariably followed the earlier separations; that the divorce 
proceeding had remained inactive; that two-and-one-half months out of a five-and-one-half-year marriage was a
relatively short period of separation; and that, during such period, the citizen husband continued to support the
petitioner, and both claimed not to have intended a permanent separation. The court stated that these facts
resembled those in the Omar case, 14b/ the implication being that, as in Omar, the separation of the parties had been
a temporary cooling-off period, rather than complete and permanent.  While the Service has recognized and will
continue to apply the rationale of Omar, the decision in Olan 14c/ in not to be regarded as a norm for determining
what facts will bring a case within the scope of the Omar ruling.  Moreover, since the Olan case was decided upon
the Omar principle early in the decision, the court's subsequent gratuitous interpretation of the phrase "in marital
union," which equated such phrase with the mere existence of the marital status, is regarded as dicta and shall not be
followed by the Service.

It is the further position of the Service that, where a petitioner and spouse do not live apart by choice, or because of a
legal separation or marital difficulties, but solely as a result of circumstances beyond their control, such as service in
the armed forces of the United States or essential business or occupational demands, such separation–even when
prolonged–does not preclude naturalization under this section.

It has been held, however, that  the residence in marital union, or at least a substantial portion thereof, must be in the
United States, with the citizen spouse.  Thus, where the citizen spouse has never been in the United States, eligibility
under the current statute is not established even though petitioner resided abroad in marital union with the spouse
during a part of the three-year period. 15/

(3) Citizenship of wife under Act of June 25, 1936.  The husband of a women restored to citizenship by the Act of June
25, 1936, as amended, may petition for naturalization under section 319 even though such woman has not taken the
oath of allegiance to the United States, since the wife is considered to have been naturalized by operation of the
statutes rather than by taking the oath. 16 /

(4) Application of savings clause.  The current statutory savings clause 17/ permitted an applicant who, on December
24, 1952, was eligible for naturalization under the marriage provisions of the 1940 Act, to be naturalized under that
statute on petition filed on or after the 1952 date, even though the required period of residence which was begun
before such date was not completed until thereafter, 18/ provided the petition was filed before September 26, 1961.
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19 /

However, eligibility upon the above basis did not exist when the requisite marriage occurred on or after the 1952
date, even though the applicant had maintained a lawful permanent residence in the United States since prior thereto
20 / and, as a result of such residence had a preserved "status," "condition," or "right in process of acquisition" under
the savings clause which could eventually render him eligible to proceed with naturalization under the general
provisions of the 1940 legislation. 21/

(5) Application of general naturalization requirements.  The general qualifications currently required for
naturalization must be established by one who seeks citizenship under this section. 22/ Because of the diminished
residence requirement, however, good moral character, attachment and favorable disposition 23/ need only be
established for the requisite three-year period of residence.

A construction of previous statutory provisions, similar to that above, to which the Service adhered, was questioned
by several courts who considered 5 years to be the minimum requisite period. 24/

Unlike previous legislation which did not require a specific period of county, state or territorial residence, the
current section makes state residence for six months an absolute requirement.

(6)  Location of serviceman's residence for purpose of filing petition under section 319. INTERP 316.1(b)(2)(iv)
applies equally to a person who is serving in the armed forces and seeks to file a petition under section 319.
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Footnotes

FN 1/ See INTERP 311.

FN 2/ House Report No. 1110, 67th Cong., 2d Sess., p. 2.

FN 3/  See INTERP 334.

FN 4/ U.S. v. Bradley, 83 F.2d 483 (1936).

FN 5/ In re Kalinoglou, 23 F. Supp. 20 (1938).

FN 6/ Sec. 310(a), (b).

FN 7/ Sec. 310(c), (d).

FN 8/ House Report Hearings, H.R. 6127 (9980), 76th Cong., 1st Sess., p. 442.

FN 9/ Sec. 311.

FN 10/ Sec. 310(a), (b).

FN 11/ In re Levine, 58 F. Supp. 622 (1944).

FN 11a/ Petition of Yao Quinn Lee, 480 F.2d 673 (C.A. 2, 1973); see In re Noland, 185 F. Supp. 948 (D. Neb., 
1968). (Revised)

FN 11b/ In re Petition of Zimmerman, 52 Misc.2d 502, 276 N.Y.S.2d 46 (S. Ct., 1966).

FN 12/  In re Naturalization of Noland, 185 F. Supp. 948 (1960).

FN 12a/ Letter of July 7, 1972, Asst. Commr., Naturalization, to Dept. of State, file CO 319-P (A-12578076).

FN 12b/ See In re Petition of Olan, 257 F. Supp. 884 (1966); Petition of Yao Quinn Lee, 480 F.2d 673 (C.A. 2,
1973).

FN 13/ Petition of Kostas, 169 F. Supp. 77 (1958).

FN 14/ Petition of Omar, 151 F. Supp. 763 (1957).

FN 14a/ In re Petition of Olan, 257 F. Supp. 884 (1966).

FN 14b/ Petition of Omar, 151 F. Supp. 763 (1957)
.
FN 14c/ In re Petition of Olan, 257 F. Supp. 884 (1966).

FN 15/ Petition of Hashem Muhammad Sari, U.S.D.C., Hawaii, A-10783053 (1962), unreported.

FN 16/ See INTERP 324.

FN 17/ Sec. 405.
FN 18/ In re Pauschert's Petition, 140 F. Supp. 485 (1956).
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FN 19/ Sec. 310(e).

FN 20/ Petition of Levi, U.S.D.C., Southern District of New York, A-7273755 (1960), unreported.

FN 21/ See INTERP 316.

FN 22/ See INTERPS 310-316 incl., 318, 331, 332, and 334-338 incl.

FN 23/ Sec. 316.

FN 24/ In re Bookschnis, 61 F. Supp. 751 (1945); In re Laws, 59 F. Supp. 179 (1944).
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Interpretation 319.2  Naturalization based upon citizenship of spouse employed
abroad.

(a) Statutory development.
(b) Residence (physical presence) exemption.
(c) Other eligibility requirements.
(d) Military dependents.
(e) Specific types of qualifying employment.

(a) Statutory development.  Provisions of current section 319(b) which authorize the almost immediate
naturalization of an alien spouse whose United States citizen husband or wife is regularly engaged in specified
employment abroad are substantially similar to those of section 312 of the Act of October 14, 1940, which was the
first enactment permitting such expeditious action.

A measure of relief, somewhat similar to that above, had been afforded this class of alien spouse initially by the Act
of June 29, 1938, but such enactment merely preserved the requisite continuity of residence during an extended
absence, 25/ and did not accord the 1940 and present statutory exemption 26/ from the normal residence
requirements for naturalization.

(b) Residence (physical presence) exemption. (1) United States and state.  Since no particular period of United States
or state residence (physical presence) prior to naturalization is required under current section 319(b), the alien can
acquire citizenship before taking up extended residence abroad with a citizen spouse, and thus is not concerned with
the quantum and continuity of residence, and aggregate physical presence, required under normal naturalization
provisions.

Admittedly, subsection (c), added to section 319 by the Act of December 18, 1967, expressly declares that no prior
residence in any state shall be required for naturalization thereunder, while section 319(b) contains no comparable
specific exemption. However, these circumstances should not be regarded as having undermined the
well-established Service position holding that 6 months' state residence immediately preceding the filing of the
petition is not required for naturalization under section 319(b). Moreover, despite the similar omission of any
specific exemption in subsection (d), which was added to section 319 by the Act of June 29, 1968, it shall be given the
same construction as section 319(b).

There is substantial basis for the Service position set forth just above. One notes, for example, that section 319(b)
specifically states that no prior residence in the United States shall be required. To construe the section as requiring 6
months' state residence would, in effect, impose a requirement of prior residence in the United States directly
contrary to the express statement in the section.  It cannot be supposed that Congress intended any such inconsistent
result.  Aside from this aspect of the matter, it is observed that section 319(a), enacted at the same time as section
319(b), specifically requires 6 months' state residence.  Certainly, it is reasonable to conclude that a similar
affirmative provision would have been included in section 319(b), had Congress intended state residence to be a
requirement for naturalization under that section.  Finally, the remedial purpose which section 319(b) was meant to
serve could be defeated by a construction requiring 6 months' state residence, and Congress could hardly have
intended this to happen.

(2) Lawful admission for permanent residence required.  While specified periods of continuous residence and
aggregate physical presence cease to be factors under this expeditious naturalization procedure, an alien claiming
the benefits thereof is required to be in the United States pursuant to a lawful admission for permanent residence, 27/
at the time the alien files the petition and is naturalized.

(c)  Other eligibility requirements.  (1)  Good moral character, attachment, and favorable disposition requirements
where there is no statutory period. See INTERP 316.1(f)(3), supra; also, INTERP 316.1(h), supra. (Added)
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(2)  Citizen spouse "regularly stationed abroad." (i) Under Nationality Act of 1940.   The Service, in administering
section 312, recognized that the words "whose spouse is regularly stationed abroad" could be construed as requiring
the citizen spouse to be physically present at his foreign place of employment before he could be considered as being
"regularly stationed abroad," and that absent such condition the alien spouse could be regarded as ineligible to file a
petition under the section.  However, noting that the section imposes no such express requirement as a preliminary to
filing the petition, and that the said interpretation would overemphasize the word "regularly" and assign it the
connotation of an accomplished fact, without any reason for attaching the added significance, the Service rejected the
construction.

Having reached the above conclusion, the Service further decided that the words "whose spouse is regularly
stationed abroad" were intended to distinguish between the spouse with a regular station in a foreign country and
the spouse whose employment abroad is only of a short, temporary, or casual nature and that, therefore, the quoted
words should be construed as if they read "whose spouse's regular station is abroad." 28/

Applying the above viewpoint, alien spouses were naturalized even though the citizen spouses were in the United
States at the time the petitions were filed and granted, either on temporary home (vacation) leave from regular
foreign employment to which they were scheduled to return, or pending travel abroad to enter upon newly assigned
foreign employment which would be regular and steady in character. 29/

(ii) Under Immigration and Nationality Act.  The Service has concluded that the words "whose spouse is regularly
stationed abroad," within the context of both current section 319(b) and section 312 of the Nationality Act of 1940,
must be assigned the same meaning, since both sections were legislatively designed to achieve the same remedial
purpose, and the basic terms of each cannot be distinguished in a manner which would force a different conclusion.
Accordingly, the rule and reasoning discussed in subparagraph (i) above shall be applied in determining whether a
citizen spouse is "regularly stationed abroad" for purposes of section 319(b).

(iii) Requirement that petitioner's residence abroad be for an extended period.   Statutes affording expeditious
naturalization of alien spouses of United States citizens regularly stationed abroad are silent as to the length of
anticipated foreign residence necessary to qualify for such benefits. 29a/ However, as noted above, 29b/ such
legislation was enacted to facilitate the naturalization of alien spouses who otherwise could not hope to satisfy the
residence requirements because of protracted periods of residence abroad with their citizen spouses. As a general
rule, to qualify for expeditious naturalization, the petitioner must establish that the foreign residence following the
date of naturalization will be for an extended period of time, rather than one that can be characterized as brief or of
limited duration. It has been held that a four-month foreign residence constituted but a brief or limited sojourn and
is of insufficient duration to warrant expeditious naturalization. 29c/ (Subpar. redesignated; formerly subpar. (c)(1))

(3) Requirement that alien spouse intend to join citizen spouse abroad upon naturalization. (i) Legal basis for the
requirement. While legislative history relating to current section 319(b) does not consider this matter, 30/ a
Presidential report to the Congress explanatory of a proposed section 311 (ultimately section 312 of the Nationality
Act of 1940) stated in relevant part that the proposed section would facilitate the naturalization of spouses of certain
citizens regularly stationed abroad in specified employment–spouses who, by reason of enforced absence from this
country, could not hope to meet the normal residence requirements for naturalization. 31/ Consequently, it is only
reasonable to conclude that, in enacting section 312, and analogous section 319(b), the Congress sought to provide a
remedy for this particular problem, and, therefore, intended to limit the section's benefits to a petitioner who
planned to go abroad and reside with the citizen spouse during the period of the employment.  Obviously, when the
petitioner does not intend to reside abroad, there cannot be that "enforced absence" which created a need for the
remedial sections, or the need for an exception to the special residence exemptions already granted spouses under
other statutory provisions. 32/ Moreover, nowhere is there any indication, or even suggestion, that Congress
intended to authorize naturalization with no period of United States residence because of the mere stationing of the
citizen spouse abroad. 33/

Again, a further indication of Congressional intent is found in the common provision of sections 312 and 319(b)
which expressly require the alien spouse to declare before the naturalization court an intention to "take up residence"
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within the United States immediately "upon the termination" of the citizen spouse's employment abroad.  It is
apparent that, unless the Congress intended or contemplated that the naturalized spouse would proceed abroad and
take up residence with the citizen spouse during the period of employment, this affirmative provision of the sections
ceases to have meaning. If the naturalized spouse does not go abroad, there is nothing to "take up . . ." "upon the
termination." 34/

The foregoing requirement, confirmed by regulation, 35 / has been exacted for more than 25 years without serious
challenge, 36/ and noncompliance therewith constitutes a basis for denying naturalization which has been
recognized by the courts. 37/

(ii) Compliance with requirement precluded by citizen spouse's delayed departure abroad.  As stated in paragraph
(c)(2) above, a citizen spouse may be "regularly stationed abroad" even though he or she is temporarily physically
present in  the United States when the petition is filed, and will not return to the foreign place of employment until
after the alien spouse is naturalized.

The above circumstances, however, do not relieve the alien spouse from meeting the further additional requirement
of establishing an intention in good faith to join the citizen spouse at the place of employment abroad upon 38/
naturalization.   Unless and until it is shown that such citizen spouse is under contract or orders to proceed abroad
and assume the duties of the employment on a date in close proximity 38/ to the expected date of the alien spouse's
naturalization, the alien spouse cannot be regarded as having satisfied this additional requirement, nor should any
petition which may have been filed be calendared for final hearing with other than a denial recommendation.
Obviously, a professed intention on the part of the petitioning spouse to join the citizen abroad upon naturalization
has no substance until it is established when, in relationship to the anticipated date of the naturalization, the citizen
spouse will be abroad so that he can be joined there by the petitioning spouse.

(iii) Compliance with requirement when parties cannot live together while abroad.   As explained in (c)(3)(i), supra,
the Congress intended that the alien spouse who seeks naturalization under section 319(b) should proceed abroad
and take up residence with the citizen spouse during the period of the foreign employment.   This legislative intent is
reflected in 8 CFR 319.2 which expressly requires the petitioner to establish an intention in good faith to reside
abroad with the citizen spouse upon naturalization.

The United States Government has recognized that existing world conditions create dangers to persons present or
residing in areas where hostile activities are taking place, and has designated such areas as locations in which
dependents of United States Government employees and servicemen cannot reside.  A petitioner for naturalization
whose citizen spouse is employed or stationed in an area so designated is therefore unable to comply with the
requirement of 8 CFR 319.2. The failure to meet that requirement solely because of restrictions imposed by the United
States Government itself cannot reasonably be regarded as the voluntary and willful act of the petitioner or as being
in contravention of Congressional intent.

Accordingly, the requirement of an intention in good faith to reside abroad with the citizen spouse upon
naturalization is satisfied when the alien spouse establishes an intention to reside abroad promptly upon
naturalization, and an inability to reside with the citizen spouse at the foreign place employment solely because
restrictions imposed by the United States Government preclude dependents from residing there.  Obviously, if the
alien spouse does not intend to (and will not) depart from the United States to take up residence in some foreign
country promptly upon naturalization, such spouse is not eligible for naturalization under section 319(b), and this
rule prevails even though such spouse may intend to take up residence abroad with the citizen spouse if and when the
United States Government authorizes such action on some undetermined date in the future.

Pursuant to the above rule, the parties may reside in close proximity to each other, or in different locations or
countries widely separated one from the other.  Thus, in a recent case, 39/ naturalization was granted a petitioner
who intended to reside in the Philippine Islands upon naturalization, because the United States Government would
not permit her to reside in Vietnam with her husband, a civilian employee of the government regularly stationed in
that area of hostilities. Similarly, because of such restriction, citizenship was conferred upon four petitioners who
planned to reside in Germany, 39a/ Italy, 40/ Thailand, 40a/ and South Korea, 40b/ respectively, while their citizen
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spouses were serving with the armed forces in Vietnam, and upon two other petitioners who planned a residence in
Japan 40c/ and Spain, 40d/ respectively, while their citizen spouses served with the United States Air Force in
Thailand. (Revised)

The court, in deciding the Burgett case cited just above, 39/ found that the petitioner intended to visit and reside with
the citizen spouse in the Philippine Islands, as the latter's official duties in Vietnam might permit.  Since the official
duties in any given case might allow occasional visitation, 40a/ or none at all, it is clear that, in applying this rule,
the extent to which the parties may be expected to actually live together in this manner during their separate stays
abroad is immaterial to eligibility. 40b/

A petitioner whose situation is not subject to the official residence restrictions described in the paragraphs above is
ineligible for naturalization under section 319(b), unless a showing is made that she (he) intends to reside with the
citizen spouse abroad upon naturalization, and that she (he) is in a position to effectuate such intent.

(iv) Showing of timely transportation arrangements required.  Unless and until the petitioning spouse supports her
(his) intention to proceed abroad by a showing that definite arrangements as to transportation and related matters
have been made and are consistent with a departure upon 41/ naturalization, the expressed intention lacks substance
and any filed petition should not be calendared for final hearing with a recommendation other than denial.

(v) Construction of "departure upon (on a date in close proximity to) the alien spouse's naturalization." Common
sense dictates that the   intention-to-proceed-abroad-upon-naturalization requirement in 8 CFR 319.2 is not to be
construed as necessarily requiring the petitioning spouse to intend a departure on the same day she or he is admitted
to citizenship.  By the same token, a departure date relatively remote from the date of naturalization would not be
consonant with this requirement. At best, departure on a date "in close proximity" to the date of naturalization must
be intended. While the elapsed time between the date of naturalization and the date of intended departure will vary,
depending upon conditions of employment, availability of travel accommodations, and other relevant
circumstances, it should ordinarily be limited to 30 days, and not more than 45 days, after the date of
naturalization, in cases not involving military dependents. 42/ (Subpar. redisignated; formerly subpar. (c)(2))

(d) Military dependents. (1)  Eligibility requirements.  While, to the extent indicated in (2) below, special procedures
have been devised and adopted to meet the unique needs of servicemen, their spouses, and the military authorities in
this type of case, the basic requirements for naturalization pursuant to current section 319(b), as discussed in
INTERP 319.2(b) and (c), must be met by the alien wife who seeks naturalization based upon her husband's
employment 43/ abroad as a member of the armed forces, and her intention to take up residence with him upon
naturalization.

(2) Special procedures (DD Form 1278).  When, in military cases, the transportation expenses of the alien spouse are
to be paid by the military authorities, compliance with the eligibility requirements discussed in INTERP 319.2(c)
must be established by DD Form 1278 alone, executed in strict conformity with Department of Defense regulations.
44 /

DD Form 1278 issued more than 90 days in advance of the alien dependent's authorized departure date violates
those regulations and is unacceptable. Moreover, Service officers should always be on the alert for any indication
that the certifying official lacked the authority or was otherwise not in a position to furnish the certification.

When a serviceman's alien spouse is not authorized to travel at government expense, and therefore DD Form 1278
will not be issued, she must establish her eligibility for section 319(b) benefits in accordance with the rules set forth
in INTERP 319.2(c).

To meet the burden of proof described just above, where the serviceman is not yet abroad, such spouse must present a
copy of his travel orders showing the date and place of his overseas assignment or, as alternatives, either a letter
from his commanding officer or a certification from the Defense Department containing such information. If the
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serviceman already is on duty at his foreign station, a similar letter or certification to such effect must be presented.

Finally, whether the serviceman is or is not abroad, the petitioning spouse must also establish her good-faith
intention to go abroad to live with him upon naturalization, in the manner required by INTERP 319.2(c).

(e) Specific types of qualifying employment. (1)  Military service.  A member of the United States armed forces
serving outside the United States was regarded as being regularly stationed abroad in the employment of the United
States Government within the meaning of section 312 of the 1940 statute, 45/ and continues to be so regarded for
purposes of current section 319(b).

(2)(i) Service as assistant field director, American National Red Cross, while assigned to U.S. armed forces in
Germany.  A staff member of the American National Red Cross serving in Germany as an assistant field director
assigned to the United States armed forces stationed there has been held, under then existing legislation (67 Stat.
178, thereafter 70A Stat. 145) and implementing regulations of the Department of the Army, to be in employment
equivalent to employment by the United States Government within the meaning of the current section 319(b). 46/
(Revised)

(ii) Regular assignment abroad of professional scout executives.  Regular assignments of professional scout
executives to tours of duty at overseas posts where they will direct scouting activities for military dependents is
employment which is qualifying under section 319(b). These executives are assigned a military-civilian rank, are
entitled to military space available transportation, various other military privileges and are fully supported in their
work by the highest military authority.  Section 319(b) qualification does not extend to scout executives who are
proceeding abroad to attend international jamborees or to perform other duties of short duration. 46a/

(3) Services as faculty member, European Division, Maryland University, made available to U.S. servicemen
abroad. Employment overseas on the faculty of the European Division of the University of Maryland, pursuant to an
agreement with the United States armed forces, under which the University made available courses leading to a
degree to members of such armed forces, civilian employees thereof, and their dependents, has been held to be the
equivalent of employment by the United States Government, and to qualify the faculty member's spouse for
naturalization under current section 319(b). 47/  The same result can be reached for employment with some
secondary schools abroad.  These "American Schools" serve the American business and embassy community in
many cities.  Factors to be considered are whether the school is a United States corporation, whether it obtains
government funding, whether it is governed by a board consisting of embassy officials, and whether the U.S. citizen
employee was recruited in the United States. (Revised)

(4) Employment as Peace Corps volunteer.  A volunteer or volunteer leader enrolled in the Peace Corps is regarded as
an employee of the United States Government for purposes of conferring the benefits of section 319(b) upon an alien
spouse. However, under Peace Corps procedures, enrollment in the Peace Corps does not take place until after the
applicant has completed an intensive training program overseas. Therefore, not until the citizen spouse has
completed this training and been actually enrolled in the Peace Corps may a petition for naturalization be filed
under section 319(b).

The foregoing prevails notwithstanding the fact that the relevant sections of the Peace Corps Act (22 U.S.C.
2504-2505) state that, except as specifically provided in that Act, the member of the Peace Corps himself is not to be
deemed an officer or employee or otherwise in the service or employment of, or holding office under, the United
States. 48/

The Service and the Peace Corps have agreed upon an arrangement whereby the alien spouse of a prospective
enrolled Peace Corps volunteer will submit an application for naturalization together with a statement from the
Peace Corps regarding the possible future enrollment of the citizen spouse.  A written advisory opinion shall be
furnished as to whether the application presents a prima facie case of eligibility under section 319(b) of the Act.  It
shall be stated in the opinion, if favorable, that the eligibility is contingent upon the citizen spouse's becoming an
enrolled Peace Corps volunteer and being regularly stationed abroad with the Peace Corps at the time of
naturalization.  The application, with attachments, shall be returned with the advisory opinion.  If the opinion is
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favorable, the applicant shall be instructed to resubmit the application 30 days prior to the intended return to the
United States. The Peace Corps and the Service have agreed upon form of certification of enrollment required to
establish eligibility under section 319(b). This certification should be submitted with the application.  A de novo
determination of eligibility for naturalization will have to be made notwithstanding the advisory opinion
previously rendered.

(5) Employment by an American institution of research. (i) General requirements.   The Service holds that, to qualify
for naturalization under section 319(b) based upon such employment, the alien spouse must not only establish that
the citizen spouse is regularly stationed abroad in the employment of an institution, university, college,
organization, or foundation listed or to be listed in 8 CFR 316a.2 as a recognized American institution of research,
but also that the citizen spouse's duties and responsibilities further or support the research program of that "branch"
of the institution, university, college, organization, of foundation listed in the regulation, whether directly or
indirectly or however remote.  Stated otherwise, even though the citizen spouse is employed abroad by an employer
listed in the regulation, eligibility does not exist if his or her duties and responsibilities pertain to a project or
undertaking entirely unrelated to the listed research program of the employer. 48a/

(ii) Research pursuant to fellowship grant by Foreign Area Fellowship Program.  A citizen engaged abroad in study
and research for a doctoral dissertation, pursuant to a fellowship grant by the Foreign Area Fellowship Program, a
unit of a recognized American institution of research, the Social Science Research Council, was regarded as being
regularly stationed abroad in the "employment" of an American institution of research for purposes of section 319(b)
because, under the terms of the fellowship grant, he was to undergo training and engage in research which would
require practically all of his time and for which he would be substantially compensated by the American institution
of research, he was precluded from accepting any other support or employment during the fellowship period, he was
required to submit periodic progress reports to the institution, and, finally, his fellowship could be terminated by the
institution if he failed to comply with conduct standards and other conditions governing the grant. The court 49/
agreed that the citizen's engagement abroad under these conditions amounted to "employment" in the broad sense
and satisfied the requirement of section 319 (b). 50/

(6) Employment by the Government of American Samoa. A United States citizen employed by the Government of
American Samoa is regarded as employed by the Government of the United States within the meaning of Section
319(b). 51/
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Footnotes

FN 25/ See INTERP 316.

FN 26/ See INTERP 319.2(b).

FN 27/ 40 Op. Atty. Gen. 64 (1941); see INTERP 318.

FN 28/ Petition of Margaret Peters, U.S.D.C., Hartford, Conn, C-6485327 (1946), unreported; Petition of Amelia
Solanna Ellison, U.S.D.C., Kansas City, Mo., C-6519657 (1947), unreported; Petition of Barbara Mary Walsh,
U.S.D.C., Washington, D.C., C-6746733 (1947), unreported; Petition of Liselotte  Lubuska Louise Carl Rudolf Maria
Johanna Busey, U.S.D.C., Baltimore, Md., C-6815106 (1949), unreported. Also see In re Sugarek, 77 F. Supp. 998
(1947), at page 1000.

FN 29/ Petition of Margaret Peters, U.S.D.C., Hartford, Conn, C-6485327 (1946), unreported; Petition of Amelia
Solanna Ellison, U.S.D.C., Kansas City, Mo., C-6519657 (1947), unreported; Petition of Barbara Mary Walsh,
U.S.D.C., Washington, D.C., C-6746733 (1947), unreported; Petition of Liselotte  Lubuska Louise Carl Rudolf Maria
Johanna Busey, U.S.D.C., Baltimore, Md., C-6815106 (1949), unreported. Also see In re Sugarek, 77 F. Supp. 998
(1947), at page 1000.

FN 29a/ Section 312, Nationality Act; section 319(b), Immigration and Nationality Act.

FN 29b/ See INTERP 319.2(c)(2)(i) and (ii).

FN 29c/ Petition of Ching Fong Battillo, U.S.D.C., Guam (1973), 663-P-7476, unreported; copy in CO 319.1-P.

FN 30/ See Senate Report No. 1137, Jan. 29, 1952 (to accompany S. 2250); House Report No. 1365, Feb. 14, 1952 (to
accompany H.R. 5678); Conference Report No. 2096, June 9, 1952 (to accompany H.R. 5678).

FN 31/ See Part 1, Codification of the Nationality Laws of the United States (House Committee Print–76th Cong.,
1st Sess., page 28), June 13, 1938.

FN 32/ See sections 310, 311, Nationality Act of 1940 and current section 319(a); Gen. Coun., Jan. 12, 1961, file CO
319.1-P.

FN 33/ Gen. Coun., Jan. 12, 1961, file CO 319.1-P.

FN 34/ Gen. Coun., Jan. 12, 1961, file CO 319.1-P.

FN 35/ See 8 CFR 319.2.

FN 36/ Gen. Coun., Jan. 12, 1961, file CO 319.1-P.

FN 37/ In re Bortle, 244 F. Supp. 319 (1965).

FN 38/ See INTERP 319.2(c)(3)(v).

FN 39/ Petition of Ans Rosemarie Burgett, U.S.D.C., Western District of Washington, A-17973920 (1968),
unreported.

FN 39a/ Petition of Ortrud Margaret Lilly, U.S.D.C., Eastern District of Virginia, A-17277901 (1969),
unreported, memorandum approving Service position.
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FN 40/ Petition of Angela Rita Bender, U.S.D.C., Southern District of Ohio, 2532-P-25940 (1968), unreported,
judge's letter approving Service position.

FN 40a/ Petition of Kim Dung Hayes, U.S.D.C., Southern District of Ohio, 2532-P-25939 (1968), unreported,
judge's letter approving Service position.

FN 40b/ In re Petition of Sun Cha Tom, 294 F. Supp. 791(1968).

FN 40c/ Petition of Eiko Donoho, Superior Court, Androscoggin County, Maine, 1451-P-6985 (1969), unreported,
judge's letter approving Service position.

FN 40d/ In re Simpson, 315 F. Supp. 584 (1970).

FN 41/ See INTERP 319.2(c)(3)(v).

FN 42/ See INTERP 319.2(d).

FN 43/ See INTERP 319.2(e).

FN 44/ See 32 CFR 94, effective Nov. 14, 1970.

FN 45/ In re Sugarek, 77 F. Supp. 998 (1957).

FN 46/ Petition of Mitchell, U.S.D.C., Western District of Texas, C-7307167 (1955), unreported.

FN 46a/ See memo of Ass't Comm., Naturalization, August 9, 1977; file CO 319.1.

FN 47/ Petition of Dilley, U.S.D.C., Connecticut, A-12018290 (1961), unreported.

FN 48/ See correspondence between Ass't Comm., Naturalization, (Dec 6, 1963) and Gen. Coun., Peace Corps (Dec.
2, 1963),  file CO 319.1-P.

FN 48a/ Memorandum,  Assistant Commissioner, Naturalization, May 11, 1971; file CO 319.1-P.

FN 49/ Petition of Waterbury, U.S.D.C., Southern District of New York, A-12760558 (1965), unreported.

FN 50/ Also see 8 I. & N. Dec. 520 (1960).

FN 51/ Tien Lop Lee v. United States, Civil No. 76-1424 (C.A. 9, 1977).  Citizen spouse a school teacher. Copy of
decision in CO 319-P.
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Interpretation 320.1  Derivation of citizenship.

(a)  Legitimate children.
(b)  Legitimated children.
(c)  Unlegitimated children.
(d)  Adopted children; stepchildren.
(e)  Parent's status as naturalized citizen.
(f)  Child's status as a lawful permanent resident.
(g)  United states passports as proof of citizenship.

(a)  Legitimate children.  (1)  General.  The current provisions under which children born outside the United States 1/
derive the United States citizenship after birth through the naturalization of a parent or parents are contained in
section 321 and the section under consideration.  This indirect from of naturalization is not new to our laws, but has
prevailed since March 26, 1790. 1a/  The successive statutes that have preceded the current law 2/ have present-day
significance, since there provisions will determine whether a considerable number of living persons have derived
citizenship.

The various derivative enactments of the past have carried somewhat in their requisites.  As a general rule, all have
required a combination of elements having a simultaneous existence before a son or daughter arrived at a specified
age.  The sequence in which these elements came into being was immaterial, but generally seeking, determinations
involving derivative citizenship are governed by the law in effect when the last material element was completed. 2a/
 Thus, the combination of elements need to be completed during the validity of the statute which provided for
derivative status by reason of such combination. 2b/ (Revised)

If, with the enactment of new legislation, a statute expired before citizenship had vested under its required
derivative combination, the factual situation had to be considered in the light of the subsequent legislation, since it
was entirely possible that derivation might still ensue under a combination provided for in the later enactment.

Under all the statutes, derivation was complete and citizenship vested upon the realization of the last essential
element in a required combination.

(2)  Section 2172; Act of March 2, 1907.  A parent's status as a citizen of the United States acquired by naturalization
subsequent to the birth of a child and the latter's status as a lawful permanent resident of the United Sates created
citizenship in the child, if the statuses have simultaneous existence at any time prior to May 24, 1934, and during
minority of the child. 3/

Prior to the 1907 legislation, the citizenship of a child was in doubt if his residence in the United States commenced
after the parent's naturalization. 4/ The 1907 Act eliminated this issue by specifically conferring citizenship under
such circumstances as of the date on which residence began.  Section 2172 of the Revised Statutes was not repealed
by this subsequent enactment, and a child who was resident in the United States at the time his parent became a
citizen continued to derive citizenship in accordance with the earlier provisions. 5/

The Service has construed the provisions of section 2172 in a liberal manner, and has consistently held that the child
whose residence began after the parent's  naturalization nevertheless derived citizenship thereunder.  Another
question in issue under these earlier statutes was finally settled when it was held that the naturalized parent could
be the mother as well as the father of the derivative child. 6 /

(3)  Act of May 24, 1934.  Since the 1934 Act, which amended the above 1907 enactment, did not expressly repeal the
derivative provisions of section 2172, the Service took the position that only a part thereof was repealed by
implication.  Thus, the combinations creative of derivative citizenship which existed during the effective period of
the 1934 Act 7/ were predicated not upon its provisions, but also upon those of section 2172 which survived repeal.
8/
Under both the above enactments, a parent's status as a citizen of the United States, acquired by naturalization



Service Law Books

INSERTS

subsequent to the birth of a child and the latter's status as a lawful permanent resident of the United States continued
to be competent elements of each derivative combination.  Citizenship vested in the child in accordance with section
2172 if, at any time during the effective period if the 1934 Act and the child's minority, such statuses had
simultaneous existence at the time when the other parent was a United States citizen or was no longer living; 9/ or if,
at any time during the periods indicated, such statuses had simultaneous existence at a time when the naturalized
parent had final legal custody of the child following a legal termination of the marriage by divorce. 10/

These additional alternatives elements described above, relating to the second parent and, when appropriate,
custody of the child, were not required for derivation under the 1934 enactment, but citizenship status thereunder
did not vest until the child's required status as a lawful permanent resident of the United States had continued for a
period of five years after inception.  The five- year period of residence could be complicated before 11/ or after a
parent became a naturalized citizen and, contrary to the original Service view, 12/ after the child attained majority,
13 / and subsequent to the effective period of the 1934 legislation. 14/  However, such residence must have had its
inception and the parent's naturalization have occurred prior to the expiration of the 1934 Act and during the
minority of the child.

(4)  Foreign-born child of citizen mother and alien father (De Coll case).  Under an anomalous concept of derivation,
a foreign- born child residing abroad with his alien father, and a citizen mother who had such status at the time of,
and after, the child's birth, was deemed to have derived citizenship when, during the child's minority, the citizen
mother resumed permanent residence in the United States, was awarded legal custody of the child following
termination of the marriage by divorce, and the child became a lawful permanent resident of the United States. 
Derivation was held to have occurred under section 5 of the Act of March 2, 1907, in its originally enacted form 15/
and, in another case, under that part of section 2172, R.S., which remained in effect following the amendment of the
1907 statute by the Act of May 24, 1934.  15a/

The above doctrine applied to the foreign-born child of any citizen woman who married an alien without
consequent loss of citizenship under applicable laws. 16/  Although no actual loss of citizenship took place in such
cases, a fictional resumption of such status, the equivalent of naturalization subsequent to the birth of the child was
said to have occurred when the marriage was terminated and the citizen mother resumed her permanent residence
in the United States.  Termination of the marriage by death of the alien father was the equivalent of divorce for
purposes of derivation under this doctrine.  16a/  However, a decree of annulment which renders the marriage
absolutely void from its inception, so that legally there was no marriage, is entirely ineffective for these purposes.
16b/  The combination of events essential to not be completed after January 12, 1941. 17/ (See INTERP 341.2(a)(2)(iii)
for authority to issue certificate of citizenship) (Revised)

In at least one case involving a combination of the above events, completed after enactment of the 1934 legislation,
18 / the court applied the provisions of that Act and held that citizenship did not vest until the child had completed a
five-year period of lawful permanent residence in the United States. 19/  The Service, however, did not subscribe to
this view and since it considered derivation to be based upon the surviving provisions of section 2172.

(5)  Nationality Act of 1940 ; Immigration and Nationality Act.  The 1940 enactment, 20/ which was effective from
January 13, 1941, through December 23, 1952, repealed all previous derivative statutes, but did not disturb
citizenship acquired thereunder. 21/  Incorporated therein and subsequently reenacted as part of the current statute
were provisions creative of derivative combinations almost identical with those of section 2172 of the Revised
Statutes as they existed after enactment of the 1934 legislation. 22/

Under the 1940 Act, the elements of its statutory combinations were required to have had simultaneous existence 23/
at some time during the effective period of that Act and, as distinguished from the age limitation of section 2172,
before the child had reached 18.  If citizenship is to vest under the current statute, the elements of its statutory
combinations must have simultaneous existence at some time on or after but not before December 24, 1952, while the
child is unmarried 24/ and under 16.
Both the 1940 Act and the current statute perpetuated the rule of the 1907 legislation, as originally enacted, 25/
which provided for derivation when the child's lawful permanent residence in the United States began after the
parent's naturalization.  However, precluded thereunder was derivation based upon a fictitious resumption of
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citizenship as it prevailed prior to January 13, 1941. 26/

Since the current restriction placed upon derivation by married children did not prevail under the earlier statutes,
the wife of an alien could derive citizenship through her parent's naturalization prior to September 22, 1922, even
though she would have lost such citizenship under the Act of March 2, 1907, 27/ had the derivation occurred prior to
the marriage. 28/

(6)  Legal separation of the parents and legal custody of the child.  Legal custody of a child, as an element of
derivation contained in the 1940 statute and the present law may follow judicial proceedings, which terminate the
marriage completely, as by absolute divorce, or which merely separate the parties without destroying the marital
status.  Additionally, once citizenship has vested under either statute as a result of such separation, it is not
destroyed by the parents' subsequent resumption of the marital relationship. 28a/  If the parents were never lawfully
married. 29/ there can be no "legal separation" as  such, and an award of custody to a naturalized parent under such
circumstances does not result in derivation even though other requisite conditions are satisfied. 30/ (Revised)

Generally, the question of legal custody may be determined by the law of a state or by the adjudication of a court,
whether this be in proceedings relating to the termination of the marital relationship or in separate proceedings
dealing solely with the question of the child's custody.  In the absence of such determination, the parent having actual
uncontested custody of the child is regarded as having the requisite "legal custody" for derivative purposes,
provided the required "legal separation" of the parents has taken place. 31/

(b)  Legitimated children.  The combinations creative of derivative citizenship in a legitimate child 32/ did and do
bestow similar status upon the child born out of wedlock who is subsequently legitimated.  However, the purported
legitimation of a child by a citizen's acknowledgment of the child and marriage to the mother does not result in the
bestowal of citizenship upon the child if the natural relation of parent and child does not exist between the
acknowledging citizen and the child. 33/

For derivation under the statutory combinations existing prior to the 1940 Act, legitimation in accordance with the
law of the putative father's domicile was the required procedure. 34/

Legitimation is always retrospective in effect and confers legitimacy as of the time of a child's birth; 35/and, in some
state jurisdictions, the statutes did not limit the time within which legitimation of a child might be effected.  Thus, it
has been held that a child who would have derived citizenship prior to the 1940 Act, were it not for illegitimacy,
could become a citizen under the then existent derivative combinations, upon legitimation after the effective date of
the 1940 statute and after attaining majority.  Under such circumstances, citizenship vested not on the date of
legitimation, but on the date on which the last requisite element of the applicable combination came into existence.

Derivation of status in the manner last described above was not affected by the provisions of the 1940 legislation
requiring legitimation in accordance with the law of the child's residence or domicile, while the child is under the
age of sixteen years and in the custody of the legitimating parent.  36/ Such limitations upon legitimation apply only
when citizenship is claimed under a derivative combination provided for by the 1940 statute.  37/

Derivation under combinations in the present law will take place upon legitimation under conditions similar to
those of the 1940 statute just described above, except that the legitimating action may now be accomplished in
accordance with the law of either the child's or father's residence or domicile but mandatorily while the child is
unmarried. 38/

(c)  Unlegitimated children.  The mother's naturalization as a citizen of the United States subsequent to the birth of
her child born out of wedlock and the child's lawful admission to the United States for permanent residence
conferred citizenship upon the unlegitimated child if both events occurred at any time prior to January 13, 1941, and
during the minority of the child.  39 /

If either of the above events occurred on or after January 13, 1941, such a child could not derive United States



Service Law Books

INSERTS

citizenship until the current statute became effective because derivation under the nationality Act of 1940 required
the child, initially, to have two parents.  Since, in law, the illegitimate child has only one parent, such child did not
derive citizenship through the naturalization of his mother during the effective period of the 1940 enactment.  40/ 
Moreover, the current Act did not retroactively confer citizenship upon the illegitimate child during such period, 41/
even though the child then may have met the conditions for derivation specified in the Act.

However, under the current statute, if both the events mentioned above, the mother's naturalization and the child's
lawful admission for permanent residence, occur before the unlegitimated child attains sixteen years of age, and one
of them occurs, or both of them occur, on or after December 24, 1952, citizenship vests as of the date on which the last
qualifying condition is met, whichever is later in point of time. 42/ If both events occurred on or after January 13,
1941, and before December 24, 1952, citizenship also vests under the current statute as of December 24, 1952, its
effective date, if the child was then under sixteen years of age and residing in the United States pursuant to a lawful
admission for permanent residence. 43/

Under the above circumstances only did or does the unlegitimated child acquire United States citizenship by
derivation.  44/

(d)  Adopted children; stepchildren.  (1)  Prior to the Act of October 5, 1978.  The naturalization of an adoptive
parent did not confer and never conferred United States citizenship upon the adopted child 45/ unless the adoption
was by the putative father and resulted in the legitimation of the child. (Revised)

Similarly, the stepchild had never acquired such status through the naturalization of is stepparents. 46/  On the other
hand, adoption had never prevented the adopted child from acquiring status through his natural parents subsequent
to adoption, provided the usual requirements for derivation are met. 47/ (Revised)

(2)  The Act of October 5, 1978.  With the passage of the Act of October 5, 1978, the situation changed prospectively
with regard to certain adopted children.  Selection 320 and 321 were amended to provide for derivation of
citizenship of adopted children. Derivation could take place up to age eighteen provided the child's sixteenth
birthday.  By the clear terms of the statute, such a child had to be residing in the United States at the time of the
adoptive parents' naturalization, in the custody of the adoptive parents and pursuant to a lawful admission for
permanent residence.  Clearly all other elements of derivative eligibility had to be satisfied at the time of the
naturalization of the adoptive parents.  (Revised)

(3)  The Act of December 29, 1981.  Prospectively, the Act of December 29, 1981 47a/ eliminated the requirement that
an alien child had to be adopted prior to his/her sixteenth birthday.  All  other requirements of section 320 and 321
as amended by the October 5, 1978 Act must be satisfied in order for derivation to occur.  (Added)

(e)  Parent's status as naturalized citizen.  (1)  Adjudications.  A parent's status as a naturalized citizen of the United
States for derivative purposes contemplates citizenship status acquired after birth by any means.  Thus,
naturalization may be by judicial proceedings, or by operation of law under statute or treaty, and may take the form
of a resumption of status once had and lost, or status acquired for the first time. 48/

The status of a parent as a naturalized citizen of the United States can be used as an element of a derivative
combination despite his death before the other requisite elements of the combination come into existence.

Under the rules set forth above, resumption of citizenship prior to March 2, 1907, by a parent previously expatriated
by marriage constituted a naturalization for derivative purposes, 49/ as did repatriation under the Act of June 25,
1936, before 50/ and after its amendment in 1940, 51/ even though the oath of allegiance was not taken by the
repatriate. 52/

A naturalized status was also acquire when citizenship vested as a result of marriage.  53/  Derivation through the
naturalization of a parent in itself constitutes acquisition of a naturalized status for the purpose of conferring
derivative stats upon grandchild.
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Citizenship acquired by an inhabitant of a territory, at the time such territory is admitted to statehood, 53a/
constitutes a naturalization for derivative purposes. 53b/

(2)  Effect of expiration reversals under Afroyim v. Rusk upon derivative citizenship rights.  Derivative citizenship,
based upon a parent's resumption of citizenship after finding a nationality loss through marriage, 53c/ is unaffected
by a reversal of the expiration finding under the decision in Afroyim v. Rusk, 53d/ unless the parent's reacquisition
of citizenship is actually set aside in appropriate judicial proceedings, 53e/ or unless such reversal results in a valid
finding of citizenship acquired at birth abroad set forth in INTERP 301.1(b)(1)(ii).  Moreover, this rule applies
whether the restoration of citizenship occurred by operation of law, or in administrative or judicial proceedings.
53f/  (Revised)

(3)  Derivation of citizenship through the naturalization of a noncitizen national parent.  While section 2172 of the
Revised Statutes provides for the derivation of  citizenship by the children of "persons" naturalized without reference
to such "persons" being "aliens,"  the other later derivative provisions 53g/ expressly designate the citizenship
beneficiaries thereof as children born of subsequently naturalized "alien" parents.  This difference in language raised
a question as to whether children born of subsequently naturalized "noncitizen nationals" of the United States could
derive citizenship through the naturalization of their parents under the derivative provisions of the later enactments.

The above question was first considered in connection with derivation during the effective period of the Act of June
29, 1906.  It was then noted that section 30 of this basic naturalization statute specifically provided that the
naturalization laws  shall apply to and be held to authorize the admission to citizenship of "noncitizen nationals" of
the United States.  Therefore, it was apparent that the naturalization laws during the effective period of the 1906
enactment were to be applied to "non-citizen nationals" of the United States.  Therefore, it was apparent that the
naturalization laws during the effective period of the 1906 enactment were to be applied to "non-citizen nationals"
the same as if they were to be applied to "aliens."  Upon this premise it was concluded that a child born to a
"noncitizen national" father could derive citizenship thorough his father's naturalization pursuant to section 5 of the
Act of March 2, 1907, even though section 5 expressly designated the derivative citizenship beneficiary as a child
born of "alien" parents, one of whom subsequently resumed citizenship or was naturalized. 53h/

Futhermore, since provisions similar in import to those of section 30 mentioned above are found in section 321 of the
Nationality Act of 1940 and section 325 of the current statute, the Service holds that a child may also become a
citizen under the derivative provisions of those enactments, despite the references therein to an "alien" parent or
"alien" parents, and even though derivation is based upon the naturalization of a parent or parents who, at the time
thereof and at the time of the child's birth, were "noncitizen nationals" of the United States. 53i/
(Subpar, (3) added)

(f)  Child's status as a lawful permanent resident.  A child's status as a lawful permanent resident has its inception
upon a lawful admission to the United States for permanent residence, 54/and this means an actual or presumptive
55 / admission in compliance with applicable immigration laws, 56/ or lawful admission for permanent residence
created after entry in accordance with authorized remedial procedures.

Under the above principles, a child's illegal entry into the United States on February 11, 1924, was converted to the
requisite lawful admission for permanent residence through an exercise for the discretionary authority contained in
section 14 of the Immigration Act of 1924. 57/  Furthermore, while an established residence status can be abandoned
before derivative status is created, 58/ temporary absence from United States, even for an extended period, does not
constitute such abandonment, provided the absentee had the fixed intention at all times to return to the United States,
59 /

A child who had been lawfully admitted as a permanent resident, but who is temporarily absent from the United
States at the time of the parent's naturalization, may be regarded as constructively residing in the United States at
that time, in which cases citizenship would be derived as of the date of the naturalization.  59a/  (Added)

The requisite residence status cannot have its inception in an entry which would have been barred under the
immigration laws had the true facts not been concealed by false statements made at the time of admission. 60/
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The temporary physical presence of a child in the United States after exclusion as an immigrant cannot give rise to
derivative status, even though the parent is naturalized during the child's stay.  61/  Furthermore, even though a
child is admissible as a permanent resident under the immigration laws, if a record of such lawful admission was
not made or cannot be found, the child does not have the residence status required for the creation of derivative
citizenship. 61a/  Admittedly, a California court has ruled otherwise, 61b/ but the Criminal Division of the
Department of Justice, while not recommending appeal, considered the decision to erroneous as a matter of law.  62/

However, where a parent's status in the United States as an accredited foreign diplomat precluded his United
States-born child from acquiring citizenship at birth, 62a/ such child was regarded as having acquired at birth a
lawful permanent residence in the United States which, never having been abandoned, permitted him to derive
citizenship under the Nationality Act of 1940 though the subsequent naturalization of his parents. 63/ Furthermore,
notwithstanding language in a recent unreported administrative decision in the immigration area, which ascribes to
a child thus born the nonimmigrant status accorded a member of a foreign diplomat's family,  63a/ the Service
continues to regard such child as a lawful permanent resident for derivative purposes, and this rule pertains
irrespective of what statute may govern the situation.

Notwithstanding the definition of the term "lawfully admitted for permanent residence,"  as set forth in section
101(a)(20) of the present Act, for derivative citizenship purposes under all statutes a noncitizen national of the
United States who is maintaining a permanent residence in the United States shall be regarded as residing in the
United States pursuant to a lawful admission for permanent residence. 63b/

(g)  United States passports as proof of citizenship.  See INTERP 341.2(a)(10)



Service Law Books

INSERTS

Footnotes

FN 1/ See sec. 101(a)(38).

FN 1a/ 1 Stat 103. (Added)

FN 2/ Acts of January 29, 1795 (1 Stat. 415); April 14, 1802 (2 Stat. 153-155), which was re-enacted and
incorporated into Revised Statutes of 1878 as sec. 2172; March 2, 1907 (34 Stat. 1228); May 24, 1934 (48 Stat. 797);
and October 14, 1940 (54 Stat. 1137).

FN 2a/ Bertoldi v. McGrath, 178 F.2d 977 (1949); Bufalino v. Irvine, 103 F.2d 830 (1939); Espindola v. Barber, 152
F.Supp. 829 (1957); Matter of L-, 7 I. & N. Dec. 512 (1957); Matter of T-, 7 I. & N. Dec, 679 (1958); Matter of L-, 8 I. &
N. Dec. 272 (1959)

FN 2b/ See INTERP 320.1(a)(3) for discussion of judicial interpretation permitting the unique residence
requirements contained in the Act of May 24, 1934, to be completed subsequent to the Act's repeal.

FN 3/ Sec. 2172, R.S., 1878; Act of March 2, 1907; 3 I. & N. Dec. 761 (1949).

FN 4/ H. Doc. 326, 59th Cong., 2d Sess., pp. 138-142.

FN 5/ U.S. ex rel. Patten v. Tod, 297 F. 385 (1924), appeal dismissed, 267 U.S. 607 (1925).

FN 6/ U.S. ex rel. Winston Guest v. Perkins, 17 F. Supp. 177 (1936)

FN 7/ May 24, 1934, through January 12, 1941.

FN 8/ Petition of Donsky, 77 F. Supp. 832, 834 (1948).

FN 9/ 3 I. & N. Dec. 815 (1949).

FN 10/ 1 I. & N. Dec. 127 (1941).

FN 11/ 3 I. & N. Dec. 470 (1949).

FN 12/ 3 I. & N. Dec. 645 (1950); U.S. ex rel Aberasturi v. Cain, 147 F.2d 449 (1945).

FN 13/ Acheson v. Albert, 195 F.2d 573 (1952).

FN 14/ Bertoldi v. McGrath, 178 F.2d 977 (1949).

FN 15/ 37 Op. Atty Gen. 90 (1933); see Petition of Donsky, 77 F. Supp. 832 (1948); Petition of Black, 64 F. Supp.
518(1945).  Cf. Montana v Kennedy, 366 U.S. 308, footnote 9 (1971). Contra, D'alessio v. Lehman, 183 F. Supp. 345
(1960).  (Revised)

FN 15a/ 3 I. & N. Dec. 845 (1950).

FN 16/ See INTERP 324.

FN 16a/ In re James Lafayette Kelly, Adjudications Branch File 23/49993 (1942).

FN 16b/ Application of Irene Fia Minkema, A-2962183 (1947).
FN 17/ 2 I. & N. Dec. 536 (1946).
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FN 18/ See (3) above.

FN 19/ Petition of Black, 64 F. Supp. 518 (1945)

FN 20/ Sec. 313, 314.

FN 21/ Sec. 504.

FN 22/ See (3) above.

FN 23/ 4 I. & N. Dec. 22 (1950).

FN 24/ See sec. 101(c)(1).

FN 25/ See (2) above.

FN 26/ See (4) above.

FN 27/ See INTERP 324.

FN 28/ Gen. Coun., file 23/1824, April 3, 1945, copy in CO 320-P; also see Petition of Elizabeth Katherine Majofsky,
U.S.D.C., Southern District of California, 246-P-29263 (1930), unreported.

FN 28a/ In re Harvey Robert Hale, Adjud. Off. file 1415-673, Oct. 23, 1946 (copy of decision placed in CO 320-P,
January 1972).  It should be noted that this question does not arise when the marital relationship is resumed before
the naturalization of the one parent since, in such circumstances, derivative citizenship does not vest in the child - see
Applications of Ui Koo Kim, A-17893530, and Ui Joon Kim, A-17893531 (1972). (Revised)

FN 29/ See sec 101(a)(35).

FN 30/ 3 I. & N. Dec. 742 (1949).

FN 31/ 3 I. & N. Dec. 850 (1950).

FN 32/ See (a) above.

FN 33/ Gen Coun., file 56336/101, April 1, 1954, and May 22, 1956; 7 I. & N. Dec. 338 (1956).

FN 34/ 32 Op. Atty. Gen. 162 (1920).

FN 35/ 39 Op. Atty. Gen. 556 (1937).

FN 36/ sec. 102(h).

FN 37/ 3 I. & N. Dec. 225 (1948).

FN 38/ Sec. 101(c)(1); sec. 101(a)(39).

FN 39/ Sec 2172, R.S., 1878.

FN 40/ Espindola v. Barber, 152 F. Supp. 829 (1957); 8 I. & N. Dec. 272 (1959); also see Peignand v. Immigration
and Naturalization Service, 440 F. 2d 757, 759-760 (1st Cir., 1971), to the effect that sec. 102(h) of the 1940 Act
(which defines "child") states that an illegitimate child must be legitimated to derive citizenship under the statute. 
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(Revised)

FN 41/ 10 I. & N. Dec. 401 (1963); Int. Dec. 2044 (1970).

FN 42/ 7 I. & N. Dec. 512 (1957).

FN 43/ 8 I. & N. Dec 272 (1959).

FN 44/ Espindola v. Barber, supra; 39 Op. Atty. Gen/ 556 (1937); Gen. Coun., file 1500/2275, March 2, 1945.

FN 45/ 38 Op. Atty. Gen. 217 (1935); Zimmereman v. Lehman 339 F.2d 943 (1965), cert. den., 381 U.S. 925 (1965),
also see current secs. 320(b) and 321(b) and Hein v. U.S. Immigration and Naturalization Service, 446 F.2d 1239
(1972), holding that the last section mentioned is not violative od the equal protection clause of the Fourteenth
Amendment.

FN 46/ In re Bishop, 26 F.2d 148 (1927).

FN 47/ 38 Op. Atty. Gen. 397 (1936).

FN 47a/ Amended Section 320(b) by eliminating adoption prior to sixteen years of age. (95 Stat. 1611.) (Added)

FN 48/ See Sec. 101(c), 1940 Act; current sec. 101(a)(23).

FN 49/ Petition of Drysdale, 20 F. 2d 957 (1927).

FN 50/ 1 I. & N. Dec. 127 (1941).

FN 51/ 1 I. & N. Dec. 283, 285 (1942).

FN 52/ See INTERP 324.

FN 53/ See INTERP 341; In re Bishop, 26 F. 2d 148 (1927)

FN 53a/ See INTERP 301

FN 53b/ Application of Brandit, A-13029807 (1966).

FN 53c/ See INTERP 324.1(a).

FN 53d/ 387 U.S. 253 (1967); also see INTERP 324.1(b)

FN 53e/ In re Don Ronzani, A-7036484, memorandum, Assistant Commissioner, Naturalization, March 16, 1970.

FN 53f/ Such restorations of citizenship before and under the Act of March 2, 1907, and under the Act of September
22, 1922, the Nationality Act of 1940, and the current statute are considered in INTERP 324.2.

FN 53g/ Sec. 5, Act of March 2, 1907, as originally enacted and amended by the Act of May 24, 1934; secs. 313 and
314, Nationally Act of 1940; current secs. 320 and 321.

FN 53h/ In re Modest Enruque Homeres, November 21, 1947, copy placed in file CO 320-P.

FN 53i/ In re Luisa Aano, A-19034277 (1969) and In re Fiaaulelei Aano, A-19034278 (1969).

FN 54/ See sec. 101(a)(20)
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FN 55/ See 8 CFR 101.1.

FN 56/ Zartarian v. Billings, 294 U.S. 170 (1907); Kaplan v. Tod, 267 U.S. 228 (1925).

FN 57/ 3 I. & N. Dec. 815 (1949).

FN 58/ U.S. ex rel. Betty v. Day, 23 F. 2d 489 (1928),cert. den., 277 U.S. 598 (1928).

FN 59/ 4 I. & N. Dec. 692 (1952).

FN 59a/  Unreported BIA decision; CO file 56143/149 7/1/43 Landry. (Added)

FN 60/ U.S. ex rel. Garos v. Reimer, 24 F. Supp. 869 (1938), cert. den., 305 U.S. 650 (1939).

FN 61/ Kaplan v. Tod, 267 U.S. 228 (1925).

FN 61a/ Schneider v. U.S. Immigration and Naturalization Service, 65 F. Supp. 377 (1946), affirm. 161 F. 2d 1022
(1947).

FN 61b/ Ted Albin Lundbergh v. Immigration and Naturalization Service, U.S.D.C., Northern District of California,
A-11957007 (1965), unreported; also see Sarah Katherine Rodin v. Mitchell, et al., decided by the same court,
A-14232029 (1969), unreported.

FN 62/ Memorandum, Ass't Atty. Gen., Criminal Division, to the Solicitor General, in Lundenbergh case, ibid,
dated October 13, 1965, and similar memorandum in Rodin case, ibid, dated August 11, 1969 (copies of both
memoranda placed in CO 320-P).

FN 62a/ See INTERP 301.1(a)(4).

FN 63/ Gen. Coun., file 55921/441, December 10, 1946; also cf. INTERP 318.1(e), especially 11 I. & N. Dec. 190, 191
(1965). (Revised)

FN 63a/  In re Sergio Emilio Saenz-Iscowich (Deport. -sec. 211(b) waiver of docs. as returning resident 
-BIA, unreported), A-13355879 - Los Angeles.

FN 63b/  In re Luisa Aano, A-19034277 (1969) and In re Fiaaulelei Aano, A-19034278 (1969); cf. 6 I. & N.
Dec. 555 (BIA-1955) and 5 I. & N. Dec. 144 (BIA-1953); also see Gonzales v. Williams, 192 U.S. 1, 13 (1904).
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Interpretation 320.2  Computation of age for derivative purposes.

Generally, when computing time to determine a person's age, the courts have regarded a day as an indivisible unit
or period of time or, as it might otherwise be expressed, they have taken no cognizance of  fractions of days--of the
hour, minute, and second of the person's birth.  Moreover, in embracing this view, the courts have usually ruled that
majority is attained the first moment of the day preceding the 21st anniversary date of the person's birth. 64/ 
However, in determining whether a person was under 21, 18, or 16 years of age, as required for derivation under the
applicable statute, the Service takes a view more favorable to the applicant and the most liberal one possible: namely,
that such ages are attained at 12:01 A.M. on the 21st, 18th, or 16th anniversary of the applicant's birth, as applicable.
65 /
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Footnotes

FN 64/ U.S. v. Wright, 197 F. 297 (1912); Gibson, Coal and Coke Co. v. Allen, 280 F. 28 (1922); Taylor v. Aetna L.
Ins. Co., 49 F. Supp. 990 (1943); also for constructive discussion of this subject, and an extensive citation of other
authorities, see 5 A.L.R. 2d 1143-1154.

FN 65/ Application of Sandra Smith, A-10803637 (1967); also see 4 I. & N. Dec. 617 (1952).
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Interpretation 321.1  Reference.  See INTERP 320.
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Interpretation 322.1  Naturalization of minor natural children.

(a) Statutory development.
(b) United States born child of citizen mother and alien diplomat father eligible.
(c) Eligibility of legitimated children.
(d) Eligibility of illegitimate children.
(e) Effect of parents' separation;  requirement of residence in United States with citizen parent.

(a)  Statutory development.  The statutes prior to the Act of October 14, 1940, made no provision for the
naturalization of a minor child except under the special circumstances of a declarant father's death or insanity. 1/ 
Section 315 of the 1940 statute permitted the naturalization of a  minor child born outside the United States under
conditions substantially similar to those of the section under discussion.  (Revised)

(b)  United States born child of citizen mother and alien diplomat farther eligible.  A child born in the
United States of a citizen mother and an alien father what was a foreign diplomatic official accredited to the United
States was deemed to have been born outside the United States for the purpose of naturalization under the above
1940 provisions. 2/

(c)  Eligibility of legitimated children.  The term "child" was the subject of precise definition in the 1940 Act
3/ as it is in the current statute. 4/  By virtue of both definitions, the legitimated as well as the legitimate, child was
an is eligible to naturalization pursuant to a citizen's parent's petition.

The requirements for legitimation under the Nationality Act of 1940 provided that the child's legitimation could
occur under the law of his residence or domicile.  The current statute provides that the child's legitimation occurs
under the law of  his residence or domicile or under the law of his father's residence or domicile.  While the 1940 Act
required the legitimating parent to have legal custody of the child, it did not expressly provide that such custody
exists at the time of legitimation as does the present statute.

(d)  Eligibility of illegitimate children.  (1)  Petition filed by the citizen mother.  The definition of the term
"child" found in the two most recent enactments   5/  is also related to the conclusion of the Service that an
illegitimate child cannot be naturalized pursuant to the petition of a citizen mother. 6/   This position has not had
uniform acceptance by the courts; 7/  and the Service has adopted the policy of not interposing any objection to such
naturalizations. 8/

(2)  Petition filed by natural citizens father.  Legally speaking, the illegitimate child is regarded as having
no father, and therefore the natural father of such child is not a "parent" who can file a valid petition under current
section 322.  It is also clear from the definition in current section 322.  It is also clear from the definition in current
section 101(c)(1) that an illegitimate son  or daughter is not a "child" for purposes of section 322, and consequently
cannot be naturalized thereunder pursuant to a petition filed by the natural father.  (Revised)

(e) Effect of parents' separation; requirement of residence in United States with citizen parent.  A martial
separation of the parents, in itself, did not adversely affect a child's eligibility to naturalization under aforesaid
1940 Act. 9/  However, when the child had been residing with the alien mother for several years during a marital
separation of the parents, a petition for naturalization filed by the citizen father in behalf of the child was denied for
failure to satisfy the 1940 statutory requirement of permanent residence in the United States with the citizen parent.
10/

Similarly, another court denied naturalization on the ground that the child was not residing permanently in the
United States with the petitioning citizen parent, as required by current section 322, it having been established that
the child's citizen father and alien mother were divorced with legal custody in the mother, and that the only
residence of the child with the father occurred during visits to the father from Friday night or Sunday night every
two weeks, in accordance with an oral agreement reached by the parents. 11/
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On the other hand, it was held that the residence requirement of the 1940 statute was met, notwithstanding a child's
temporary residence with his maternal grandparents, when it appeared that his citizen mother had legal custody,
visited the child daily, and intended to have the child resume residence with her as soon as adequate living quarters
could be found. 12/
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Footnotes

FN 1/ Acts of March 26, 1804, and February 24, 1911.   

FN 2/ In re Thenault, 47 F. Supp. 952 (1942).

FN 3/ Sec. 102(h)

FN 4/ Sec. 101(c)(1).

FN 5/ See (c) above.

FN 6/ Gen. Coun., file 1500/2275, March 2, 1945; file 56336/322. December 2, 1953.

FN 7/ Petition of Sadin, 100 F. Supp. 14 (1951); In re Howard's Petition, 147 F. Supp. 676 (1956).

FN 8/ See Gen. Coun., file 56336/322, March 6, 1957.

FN 9/ 2 I. & N. Dec. 536 (1946).

FN 10/ Petition of Scheffler, 53 F. Supp. 935 (1943).

FN 11/ Petition of Kurt Emil Ettrich on behalf of Kurt Guenter Ettrich, Supreme Court of New York for Albany
County at Troy, A-13787629 (1970), unreported.

FN 12/ Petition of Donsky, 77 F. Supp. 832 (1948).
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Interpretation 322.2  Naturalization of adopted minor children.

(a)  General
(b)  Joinder of p[parents in the petition.
(c)  Legal custody.
(d)  Child must be residing in the United States.
(e)  Former section 323; certain interlocutory and provisional decrees.
(f)  Parents employed abroad (formerly section 323(c)).

(a)  General.  Congress in considering a revision and codification of the nationality laws in the
nineteen-thirties, deemed it desirable to provide for the naturalization of adopted minor children who, under most
adoption laws, were recognized in almost every other respect as though they were the natural children of the foster
parents.  The Congressional committee that recommended such provisions observed that the fact if adoption was
usually an indication of a degree of affection on the part of the adoptive parent, justifying the recognition of the
relationship of parent and child under the naturalization laws. 13/  (Added)

As a consequence of the above Congressional deliberations , provisions permitting the naturalization of an adopted
minor child pursuant to the petition of an adoptive citizen parent appeared for the first time in the naturalization
statutes as a part of the Act of October 14, 1940, 14/ and were substantially reenacted in former 323(a) and (b), and
in the current Act. 15/   Those sections require the child's physical presence in the United States for a specified period
of time, a requisite not found in the section of the above 1940 law.  On the other hand, former section 323 did not
retain the specific provision appearing in section 316 of the earlier legislation, which expressly required the child's
adoption to take place in the United States. 16/  To be a "child" under the applicable definition in current section
101(c)(1), the adoption must have occurred in the United States except as otherwise provided in former section 323. 
By failing to specify that the adoption must take place in the United States, as in the previous law and the current
definition of "child," former section 323 was regarded as having "otherwise provided" with reference to the place of
adoption, namely, that the adoption could be accomplished without limitation as to the situation, either within the
United States or abroad. 17/ (Added)

(b)  Joinder of parents in the petition.  (1) General.  Under the above-cited section of the 1940 statute, it had
been held that only a citizen was eligible to file a petition for naturalization on behalf of an adopted child and that,
when there were two adoptive parents, both were required to join in the petition to the court. Thus, when only one of
two adoptive parents was a citizen of the United States. the adoptive parents was a citizen of the United States, the
adopted child was ineligible to naturalization since, under such circumstances, the requisite joinder of parents could
not take place. 18/ (Added)

However, despite the above rule of joinder, when the adoptive parents had been divorced and the child had been for
two years in the sole custody of one adoptive citizen parent who thereafter filed a petition in the child's behalf,
eligibility to naturalization attached under the 1940 Act, even though the other adoptive parent did not join in the
petition to the court. 19/ (Added)

With enactment of the 1952 statute, the rule requiring a joinder of both adoptive parents, and the exception thereto
described above, were applied to petitions filed pursuant to former section 232(a) and (b).  Other exceptions to
general rule of joinder were recognized in cases involving factual variations of the divorce and sole custody theme.
20/ (Added)

Finally, as a result of the latest court ruling, the Service held that the general rule requiring a joinder of both parents
no longer pertained and that a valid petition could be filed under former section 323(a) and (b) by one of two
adoptive citizen parents or by a citizen adoptive parent where the other adoptive parent is an alien. 21/ (Added) 
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(c)  Legal custody.  It is required that the petitioning parent have legal custody of the adopted child.  "Legal custody"
contemplates a bona fide parent-child relationship and a family unit. (Added)

The term "family unit," as used above, is not to be given a literal, narrow meaning which would deny the unit's
existence merely because the parent child relationship at some time lacked some single aspect of family living while,
in other respects, the relationship was entirely consistent with the concept of a "family unit."  Thus, a "family unit"
may exist despite a showing that the child was not in the actual physical custody, or a member of the household, of
the petitioning parent at all times, as where the child resided in the home of the parent's nephew while the parent was
temporarily absent abroad for business or other legitimate purposes. 22/ (Added)

On the other hand, the required parent-child relationship has no reality, and the petitioning parents do not have the
requisite "legal custody" of a beneficiary child when, as a result of their conclusion that the relationship between the
child and themselves is incompatible , they have permanently divested themselves of actual custody during the
relevant period by boarding the child in a public home for children with the intention that the  child be adopted by
others or, in any event, with  no intention of again receiving the child into their home.  The permanent separation of
parent and child here involved, looking toward transfer of legal custody to others, effects a termination of the family
unit and precludes a finding of "legal custody" within the meaning of section 322. 23/ (Added)

(d)  Child must be residing in the United States.  Except as noted in (f) below section 322(b)  applies to
adoptive child only if the child is residing in the United States pursuant to a  lawful admission as a permanent
resident alien in the custody of the adoptive parent(s).  (Revised)

(e)  Former section 323; certain inerloctutory and provisional adoption decrees.  (1)   View prior to repeal of
section 323.  Since the former section required two years residence in the United States, the Service took the position
that the residence pursuant to an inerloctutory decree 24/ or a British provisional decree 25/ could be counted
toward the requisite two years provided a final decree was entered prior to the date on which the petition for
naturalization was filed on the child's behalf. (Redesignated; formerly subpar.  (d))

(2)  View since repeal of section 323.  Since adopted children are currently eligible for naturalization under
section 322 and as such are not subject to meeting any period of residence or physical pressure requirements, the
Service holds in accordance with the amended statute that nothing less than a final decree of adoption will suffice to
insure eligibility under subsection (b) or (c) or current section   322/.  (Revised)

(f)  Parents employed abroad (formerly section 323(c)).  Section 322(c) was added to section 322 by the Act
of December 29, 1981 25a/, in order to permit the naturalization of an adoptive child of a U.S. citizen parent(s)
working abroad .  Exemption from residence within the jurisdiction of the Naturalization Court are accorded
provided the criteria of clauses (A), (B) & (C) of section 319 (b)(1) are satisfied. 25b/  Eligibility for the benefits of
section 322(c) should be established in the same manner required by 319(b).  (Added)
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Footnotes

FN 13/ House Report, Hearings, H.R. 6127 (9980), 76th Cong., 1st Sess., p.445, 446; also see In re Petition for
Naturalization of Wong, 224 F. Supp. 155(1963).  (Revised)

FN 14/ Sec. 316.  (Revised)

FN 15/ Sec. 323 repealed by Act of October 5, 1978. (Revised)

FN 16/ In re Seeley, 87 F. Supp. 638 (1949). (Revised)

FN 17/ Letter dated Oct. 20 , 1952, from Gen. Coun. to Mr. E. C.  Cloud re naturalization eligibility of adopted
child Stephan Cloud, A-8318930, copy in file 56336/323 and CO 323-P.  Commissioner's letter dated Dec. 22, 1952,
to Ruth B. Shipley, Chief, Passport Office re naturalization of adopted children, copy in file 56336/323 and CO
323-P.  (Revised)

FN 18/ Petition on behalf of Nino Matteo Camardese, U.S.D.C., Sterubrnvillr, Ohio, C-6113896 (1944) unreported.
(Revised)

FN 19/ Petition on behalf of Donald Melford McCutcheon, District Court, Lewis and Clark County, Helena,
Montana, C-5446080 (1942), unreported. (Revised)

FN 20/ See Petition on behalf of Michael John Sullivan, Circuit Court of Ingham County, Lansing, Michigan,
A-8867160 (1958), unreported; Petition on behalf of Mary Evangalia Jones, District Court of Hidalgo County,
Edinburg, Texas, A-11380150 (1962), unreported.  (Revised)

FN 21/ See In re Petition for Naturalization of Wong, 224 F. Supp. 155 (1963). (Added)

FN 22/ Cf. In re Petition for naturalization of Territtin, 221 F. Supp. 929 (1963). (Added)

FN 23/ Petition on behalf of Tammy Lynn Kail, U.S.D.C., Eastern District, Michigan, All 681 647 (1965),
withdrawn.  (Added)

FN 24/ Petition on behalf of Christine Nancy Glover, 207 F. Supp. 841 (1962).

FN 25/ Petition of Mr. and Mrs. Robert Stennett Amery in behalf of William Stennet Amery, U.S.D.C., Eastern 
District of Virginia, A-13799153 (1967), unreported.

FN 25a/ See 95 Stat. 1611.  (Added)

FN 25b/ See INTERP 319.2 (Added)
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Interpretation 322.3  Issues relating to both natural and adopted children.

(a)  Applicability  of general naturalization requirements.
(b)  Children of tender years.
(c)  Effect of petitioner's death, or absence from, final hearing.
(d)  Effect of beneficiary child's marriage.

(a)  Applicability of general naturalization requirement.  The character or nature of United states residence, good
moral character, attachment to theConstitution and favorable disposition to the United States as requisites for
naturalization generally are the subject of discussion in INTERPS 316 and 318; such requirements as they relate to
naturalization under section 322 have the same character or nature.

The disqualifications for naturalization provided by sections 313-315, inclusive, and section 318 also apply to the
child whose naturalization is sought under the section 322 and interpretations under such sections should be
consulted in determining eligibility.

Since a petition for naturalization filed under section 322 is not the  child's own petition, the child is not required to
meet the literacy and educational  requirements of the current statute. 26/

The petition must be filed in the court where the petitioner(s) and beneficiary are residing.

(b)  Children of tender years.  (1) Presumption as to good moral character and other qualifications.  The
good moral character, attachment, and favorable disposition of a beneficiary who is of "tender years" may be
presumed under current section 322.  However, when the beneficiary's age has progressed beyond such point,
compliance with these prerequisites must be established.  This normally includes evaluation of  his conduct,
statements and utterances, as well as his responses to questions touching upon these prerequisites.

(2)  Term "tender years" construed.  While a seventeen-year-old person, whose mental condition was such
that she could not be examined to determine her qualifications for naturalization, was found to be a child of "tender
years"  within the meaning of current section 322, 27/ it is the Service view that the term "tender years,"  in the
absence of legislative guidance, should be given this ordinary accepted meaning as relating to children
comparatively young chronological age, usually, but not necessarily, up to about age fourteen.  Accordingly, insofar
as the decision in Wejbe is predicated upon a finding that the beneficiary was a child of "tender years,"  it does not
constitute a precedent to be followed in future cases.

(3)  Mentally retarded children.  A mentally retarded child of "tender years" (see(b)(1) above) may be
naturalized under current section 322 without regard to the extent of his mental retardation.  Initially, because of his
tender years, his good moral character, attachment, and favorable disposition may be presumed under that section. 
Secondly, an inability to take a meaningful oath of allegiance required by section 337 would not preclude
naturalization, since the requirement may be waived under the provisions  of that section if either The mental
immaturity or retardation of the child is such that he cannot understand the meaning of the oath. 28/

It is the Service position that a mentally retarded child, who is no longer of " tender years" (see(2) above, may be
naturalized pursuant to current section 322 even though his mental condition is such that he cannot be examined in
connection with the proceeding.  Admittedly, being no longer of "tender years," his good moral character,
attachment, and favorable disposition cannot be presumed under that section.  However, affirmative testimony to
the effect that he has these qualifications and is not within any of the prohibited classes may be offered by the
petitioning parent(s) and subscribing witnesses.  Such evidence, negative as it may necessarily have to be, coupled
with any outside investigation deemed necessary would meet the burden proof which the statute places upon the
petitioning parents(s).  29/

(4)  Compliance with the oath requirement.  A child within this category may be neutralized even though he
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is mentally incapable of taking a meaningful oath of allegiance.  The very fact that he us unable to understand the
meaning of the oath makes it possible to waive the oath requirement upon basis, as provided in section 337.  The
circumstance that he is not a child of "tender years," and that his lack if understanding is not the result of the mental
immaturity which is normal in a child of that age, does not preclude a waiver.  Rather, the Service takes the view
that an established inability to comprehend the oath, standing alone, will sustain a waiver irrespective of whether
such condition is the product of the normal mental immaturity which attaches to a child of tender years, or is it
caused by an arrested or retarded mental development.  29/

(5)  Term "under the age of eighteen years" construed.  The requirement that the beneficiary child be "under
the age of eighteen years" in order to be naturalized under the current section 322 contemplates "calendar age" and
not "mental age." Accordingly, a beneficiary who had attained the chronological age of twenty-nine years was
denied naturalization even though her mental age was approximately twelve years. 30/  (Revised and redesignated;
formerly INTERP 322,1(g))

(6)  Appearance of child beneficiary at preliminary investigation and examination.  When a petition for
naturalization in behalf of a child is filed under section 322, appearance of the child beneficiary is mandatory at the
preliminary investigation.  The child's  appearance is to be noted in the examiner's brief on the reverse of the
duplicate petition.  (Revised and redesignated; formerly INTERP 322.1(f)(2)(iv))

(7)  Nonappearence at final hearing.  See INTERP 336.1(I) for circumstances under which a beneficiary of
"tender years" need not appear at the final hearing.  (Redesignated: formerly INTERP 322.1(f)(2)(v))

(c)  Effect of petitioner's death before, or absence from, final hearing.  When a petitioner for naturalization
dies before his petition can be considered by the court at a final hearing, the petition can no longer be regarded as a
viable continuing petition upon which the court can act.  Accordingly, a beneficiary child cannot be naturalized
pursuant to a petition  filed in his behalf under current section 322 if there is only one petitioning parent and that
parent dies before the petition is considered at the final hearing 31/ However, if the petition has been filed by both
citizen parents and one of them dies before the final hearing or is unavoidable absent from the final hearing, the
joinder by that parent may be considered a superfluity that does not affect the validity of the petition and does not
disqualify the beneficiary from naturalization upon the petition. 32/  (Revised and redesignated; formerly INTERP
322.1(h))

(d)  Effect of beneficiary child's marriage.  By statutory definition 33/ a "child" must be an unmarried
person and, therefore, marriage prior to the final hearing disqualifies an otherwise eligible child for naturalization
under current section 322. 34/  (Revised and redesignated; formerly INTERP 322.1(i))
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Footnotes

FN 26/  See INTERP 312.

FN 27/  Petition on behalf of Maria Sofia Wejbe, U.S.D.C., Los Angeles, California, A-895705 (1965), unreported.

FN 28/ Petition on behalf of Barbel Cynthia Ann Exline, U.S.D.C., Topeka, Kansas, A-22964210 (1962), unreported,
also see INTERP 322.3(b)(2).

FN 29/ Petition on behalf of John Ignacy Nowotarski, U.S.D.C., Chicago, Illinois, A-7131782 (1965), unreported;
also see Petition on behalf of Maria Sofia Wejbe, U.S.D.C., Los Angeles, California, A-895705 (1965), unreported.

FN 30/ Petition on behalf of Berhta Gomes Leite, U.S.D.C., Alexandria, Virginia, A-8408415 (1964), unreported. 
(Redesignated; formerly footnote 16/)

FN 31/ Petition on behalf of Monique Kochavi, U.S.D.C., Boston, Mass., A-11447856 (1964), unreported. 
(Redesignated; formerly footnote  17/)

FN 32/ Cf. Petition No. 169957 under form section 323 on behalf of Mike Lloyd Jones, U.S.D.C., San Francisco,
California, A-11522960 (1965), unreported.  (Redesignated; formerly footnote 18/)

FN 33/ Section 101(c)(1).  (Redesignated; formerly footnote 19/)

FN 34/ In re Marques' Petition, 172 N.E. 2d 262 (1961). (Redesignated; formerly footnote 20/)
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Interpretation 324.1  Loss of citizenship by marriage.

(a) Before Afroyim v. Rusk.
(b) Effect of Afroyim v. Rusk.

(a) Before Afroyim v. Rusk. (1) Prior to March 2, 1907. Current section 324 provides for the repatriation or
naturalization of women who underwent expatriation because they married aliens or married citizens who
subsequently expatriated themselves by naturalization in a foreign state during the existence of the marital status.

Prior to March 2, 1907, the statutes did not provide for expatriation under the above circumstances, by judicial
opinion differed in respect to the question. 1/ Some courts took the position that, under common-law principles,
expatriation resulted form marriage to an alien, irrespective of other factors, 2/  whereas other authority adopted
the viewpoint that citizenship was not terminated in such manner unless the citizen wife resided abroad with the
alien husband. 3/ A few courts, influenced by the doctrine of "perpetual allegiance," 4/ held that expatriation did not
occur even though such foreign residence had been established. 5/

The Service has consistently held that marriage to an alien before March 2, 1907, did not result in expatriation
unless, prior to September 22, 1922, the wife emigrated to the country of the husband's nationality, acquired
citizenship thereof under its laws by virtue of the marriage, and such country was signatory to a treaty 6/ with the
United States under which each country agreed to recognize its own nationals as citizens of the other upon
naturalization therein pursuant to the laws thereof. 7/

Consonant with the above view, it was held that a citizen woman who married an alien in 1898, but did not
emigrate from the United States to the foreign country of which her husband was a national until 1906, could not
have sustained citizenship loss until the latter date. 7a/

The validity of the above view has been undermined by the Opinion of the Attorney General in a case 7b/ arising
under the Trading with the Enemy Act, 7c/ in which an American citizen woman married a Germany national in
Puerto Rico in 1899. They established residence in Germany in 1921. Under German law the citizenship of her
husband was conferred upon her, and under the treaty between Germany and the United States, the United States
agreed to recognize the foreign "naturalization." After consideration of the conflicting court decisions, the Attorney
General stated that in enacting section 3 of the Act of March 2, 1907, 7d/ Congress intended that the subject be
regulated by statute, and that the marriage of an American woman to an alien, coupled with removal to the country
of her husband's nationality, was not clearly indicative of an intent to renounce United States citizenship and,
therefore, not expatriatory. 7e/ (Added)

(2) March 2, 1907, through September 21, 1922. Except during World War I, 8/ any marriage of a citizen or
noncitizen national 9/ woman to an alien which occurred during the period from March 2, 1907, to September 21,
1922, both dates inclusive, effected loss of nationality, 10/ regardless of the parties' residence, 11/ the minority of
the citizen women, 12/ the manner in which she had acquired citizenship, 13/ and even if the laws of the husband's
country did not confer his nationality upon her as a result of the marriage.

A similar loss of United States citizenship was sustained by a citizen woman who married a United States citizen
before September 22, 1922, if, during the subsistence of the marriage and within the captioned period, the citizen
husband acquired a new nationality by naturalization in a foreign state, the citizen wife established residence
abroad with the naturalized husband prior to September 22, 1922, and through his naturalization acquired the
nationality of the foreign country in which he was naturalized. 13a/ Expatriation of the wife in these circumstances
constituted loss by naturalization in a foreign state, 14/ a subject that is discussed further,in terms of the husband's
naturalization after September 21, 1922, in INTERP 349.2(a)(3)(x).
A citizen wife's loss of citizenship in the manner described in the paragraph next above did not occur unless the
husband acquired a foreign nationality as a concomitant of his expatriative act. 15/ Thus, when a citizen husband
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expatriated himself by taking an oath of allegiance to a foreign state, but did not thereby become a citizen thereof, the
wife retained her nationality. 16/

(3) During World War I. While, as stated in subparagraph (2) above, expatiation did not result from marriage to an
alien, or the foreign naturalization of a citizen husband, if such events occurred during World War I, 17/ loss of
nationality did ensue on July 2, 1921, the war's termination date, 18/ if the marital status then remained intact. 19/

It necessarily followed form the above rule that a citizen woman who married an alien during the conflict did not
lose her status if the marriage terminated prior to July 2, 1921, 20/ and, logically enough, it has been further held
that loss of nationality did not occur when the alien husband became a naturalized citizen of the United States
before the end of the war. 21/

(4) Act of September 21, 1922. The Act of September 22, 1922, not only repealed 21a/ the aforementioned 1907
statutory provisions, under which citizenship was lost through marriage, but also specifically prohibited
expatriation by marriage contracted thereafter, 21b/ unless the citizen wife renounced her nationality before a
naturalization court, 22/ or unless the husband was an alien racially ineligible to naturalization. 23/

Under a construction of the 1922 statute, a noncitizen national woman, as distinguished from the citizen woman
mentioned above, did not lose her noncitizen nationality by marriage to a racially ineligible alien. 24/

Marriage to a racially ineligible alien ceased to be a ground of expatriation after March 2, 1931, 25/ and since that
date, the statutes have not provided for loss of citizenship solely by marriage.

(b) Effect of Afroyim v. Rusk. (1) Expatriation by marriage to an alien before March 2, 1907. The effect of Afroyim v.
Rusk upon the expatriation of citizen women who married aliens prior to March 2, 1907, will not be considered
unless and until the question arises in an actual case before the Service. (Revised)

(2) Expatriation through a citizen husband's acquisition of foreign nationality before September 22, 1922. The
Service position relative to the effect of Afroyim v. Rusk upon these expatriatory situations (see INTERP 324.1(a)(2))
is expressed in INTERP 349.2(b)(2)(ii).

(3) Expatriation by marriage to an alien between March 2, 1907, and September 22, 1922.  (i) Rule and evidentiary
requirements generally. The United States Supreme Court in MacKenzie v. Hare, 25a/ held that a native-born citizen
woman who married an alien within the captioned period, in this instance on August 14, 1909, lost her citizenship
by such marriage under section 3 of the Act of March 2, 1907. While the court apparently accepted the fact that Mrs.
MacKenzie desired to retain her citizenship, 25b/ and therefore, presumably, her native allegiance, it rejected
argument on her behalf which contended in part that expatriation could not occur without acts indicating an
intention to transfer allegiance to a foreign state. 25c/ Although this decision has never been expressly overruled by
the Supreme Court, it is regarded as having been modified by the court's later ruling in Afroyim v. Rusk. 25d/

The Attorney General's Statement of Interpretation construing the effect of Afroyim upon citizenship loss 25e/
declared that, under any reading of the decision, an act which does not reasonably manifest an individual's
abandonment of allegiance to the United States, or a transfer of allegiance from the United States to a foreign state
(otherwise defined as an act which is not in derogation of allegiance to the United States), cannot be made a basis for
expatriation. 25f/ However, the rules formulated for applying the Attorney General's Statement of Interpretation
25g/ do not preclude expatriation by marriage to an alien, as contemplated by section 3 of the Act of March 2, 1907.
Nonetheless, since under these rules such marriage is not regarded as an act in derogation of allegiance to the United
States, citizenship loss based thereon can no longer be deemed to have occurred, unless, as required by the Attorney
General's reading of Afroyim and the aforesaid rules there is other affirmative persuasive evidence establishing
that, in marrying the alien, the citizen woman also intended the aforementioned transfer or abandonment of
allegiance or a relinquishment of United States citizenship. 25h/ Moreover, under these conditions, the Service has
the initial burden of proving both the marriage and the requisite intention. 25i/

The viewpoint expressed above, namely, that expatriation by marriage pursuant to section 3 of the Act of March 2,
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1907, remains a constitutional basis for citizenship loss despite the decision in Afroyim, shall continue to represent
the Service position, notwithstanding a per curiam decision 25j/ by the United States Court of Appeals for the First
Circuit, which withdrew its earlier decision in Rocha v. Immigration and Naturalization Service, 25k/ and in effect
found section 3 of the 1907 enactment to be unconstitutional by reason of Afroyim. 25m/ (Added)

(ii) Specific considerations relating to proof. Obviously, to determine whether the burden of proof described (i)
above has been met, one must ascertain the motivations and intentions of the citizen woman at the time she married
the alien. It is conceivable that, to promote the most complete unity of husband and wife, and assure the closest
possible marital union between the parties, a United States citizen woman who marries an alien may wish and
intend to relinquish her citizenship and transfer her allegiance from the United States to the foreign state of which
her husband is a national, especially if she plans to take up residence in the foreign state and becomes a national
thereof under its law. Information of this nature is peculiarly within the knowledge of the parties to the marriage
and where they are both deceased and cannot give testimony, or are otherwise unavailable to testify, it is considered
exceedingly improbable that any secondary proof which may be forthcoming would amount to the "persuasive"
evidence of the intention required to sustain a finding of expatriation. 25n/

Moreover, since nationality change is not a normal objective of the marital union, it is to be expected that most
marriages were in fact actually contracted for the usual reasons, entirely unconnected with any transfer or
abandonment of allegiance, or relinquishment of United States citizenship, and without the citizen woman giving
any thought or consideration to such matters. While never foreclosing the possibility of expatriation because of
special circumstances in a given case, this truism supported by the citizen woman's affirmative testimony that she
did not intend to transfer her allegiance from the United States to the foreign state of which her husband was a
national, or otherwise abandon her allegiance to an citizenship of the United States, will make it exceedingly
difficult to sustain a finding of expatriation upon the basis of evidence from other sources. 25o/ Comparable
difficulty in proof will prevail when the citizen woman is deceased or unavailable to give testimony, and the
required interview with her available surviving husband elicits similarly favorable testimony relative to the
nonexpatriatory intentions of his deceased wife at the time of the marriage.

The assignment of almost conclusive probative value to the citizen woman's testimony disclaiming an intent to
abandon or transfer allegiance, or to relinquish citizenship, as stated just above, presupposes that such testimony
was elicited in an intelligent manner and amounts to more than mere self-serving negative answers to a few direct
leading questions which were so phrased as to inevitably point the way to a defense under Afroyim (see INTERP
349.1(f)(4(vi)).

(4) Expatriation through marriage after September 21, 1922, and before March 3, 1931,  to an alien racially
ineligible for naturalization. Determinations as to the effect of the decision in Afroyim v. Rusk, 387 U.S. 253 (1967)
upon expatriations within the captioned category, 25p/ are governed by the rules set forth in (b)(3). 25q/

(5) Expatriation by marrying an alien and then renouncing citizenship before a naturalization court during the
period September 22, 1922, to January 12, 1941, both dates inclusive. Proof that a citizen woman voluntarily
performed the captioned acts, both of which are necessary for expatriation under the statutes, 25r/ amounts to
persuasive evidence of her intention to relinquish United States citizenship, and will ordinarily be sufficient to
warrant a finding of citizenship loss. 25s/ (Revised)
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Footnotes

FN 1/ In re Wright, 19 F. Supp. 224 (1937); Watkina v. Morganthau, 56 F. Supp. 529, 530 (1944). (Revised)

FN 2/ In re Wohlgemuth, 35 F. 2d 1007 (1929); In re Krausmann, 28 F. 2d 1004 (1928); see Ruckgaber v. Moore,
104 F. 947 (1900), aff'd. per curiam, 114 F. 1020 (C.C.A. 2, 1902); In re Wright, 19 F. Supp. 224 (1937). (Revised)

FN 3/ In re Fitzroy, 4 F. 2d 541 (1925): In re Lynch, 31 F. 2d 762 (1929).

FN 4/ See Shanks v. Dupont, 3 Pet. 242 (1830); INTERP 356.

FN 5/ Petition of Zogbaum, 32 F. 2d 911 (1929); Doyle v. Town of Diana, 203 App. Div. 239, 196 N.Y.S. 864 (1922);
Beck v. McGillis, 9 Barb. 35 (N.Y. S.Ct., 1850); see Op. A.G. 321, 324 (1862). (Revised)

FN 6/ Cf. 4 I. & N. Dec. 93 (1950); also see INTERP 357.

FN 7/ In re Sophie Helen Wilkin, Legal Branch, CO file 15/3976, April 9, 1941; In re Cecile King Dohan, Legal
Branch, CO file 500/2, October 27, 1941.

FN 7a/ In re Emily Ada Milne (BIA), decision of July 27, 1942, as modified by memorandum exchange dated
December 10 and 22, 1943, CO file 56107/314.

FN 7b/ Matter of Fanny Cristy vda. de Hepp, Office of Alien Property, Dept. of Justice, Claim No. 60469, Docket No.
59 T 13 (1963) (Copy if file CO 324-P).

FN 7c/ 50 U.S.C. App. sec. 32.

FN 7d/ 15 Stat. 615.

FN 7e/ Cf. Afoyim v. Rusk, 387 U.S. 253 (1967); see INTERP 324.1(b)(1).

FN 8/ April 7, 1917 - July 1, 1921, inclusive.

FN 9/ See 2 I. & N. Dec. 778, 780 (1947).

FN 10/ Sec 3, Act of March 2, 1907.

FN 11/ MacKenzie v. Hare, 239 U.S. 299 (1915).

FN 12/ In re Wittus, 47 F. 2d 652 (1931).

FN 13/ U.S. v. Dang Mew Wan Lum, 88 F. 2d 88 (1937); In re Hoffman, 13 F. Supp. 907 (1936).

FN 13a/ In re Anne Vangsness, Adjud. Branch. CO file 23/73169, July 14, 1942; In re Ida Henrietta Heidel,
CO file C-662525, February 7, 1945; In re Minnie Caroline Haeske, CO file C-6429482, March 5, 1946; also cf. 4 I. & N.
Dec. 154, 155 (1950).

FN 14/ Sec 2, Act of March 2, 1907.

FN 15/ 1 I. & N. Dec. 429, 431 (1943).

FN 16/ 30 Op. Atty. Gen. 412 (1915).



Service Law Books

INSERTS

FN 17/ Sec 2, 1907 Act.

FN 18/ In re Varat, 1 F. Supp. 898 (1932).

FN 19/ Petition of Peterson, 33 F. Supp. 615 (1940).

FN 20/ 39 Op. Atty. Gen. 474, 481 (1940).

FN 21/ 4 I. & N. Dec. 398 (1951).

FN 21a/ Sec. 7.

FN 21b/ Sec. 3.

FN 22/ Sec. 3, Act of September 22, 1922, sec. 1, Act of July 3, 1930, sec. 4(a), Act of March 3, 1931, and sec. 3, Act of
May 24, 1934; 3 I. & N. Dec. 107, 109 (1948); Rueff v. Brownell, 116 F. Supp. 298 (1953); see INTERP 349.7(a)(2) for
other renunciation provisions.

FN 23/ Ex parte Hing, 22 F. 2d 554 (1927); also see INTERP 311.

FN 24/ 2 I. & N. Dec. 778 (1947).

FN 25/ Sec. 3(a), Act of March 3, 1931.

FN 25a/ 239 U.S. 299 (1915).

FN 25b/ Id. at page 312.

FN 25c/ Id. at page 310.

FN 25d/ 387 U.S. 253 (1967).

FN 25e/ Attorney General's Statement of Interpretation, et. al, January 18, 1969 (34 F.R. 1079), copy in CO
349-P; also see INTERP 349.1(d)(2) and 349.1(e).

FN 25f/ Thus, from the Attorney General's Statement, it would appear that the Supreme Court in Afroyim has
embraced to some extent the argument against expatriation which, as explained in the first paragraph of the text
above, was rejected by the court in MacKenzie v. Hare, 239 U.S. 299 (1915).

FN 25g/ Department of State Airgrams dated May 16 and November 13, 1969, copies in CO 349-P.

FN 25h/ See ibid.

FN 25i/ Memorandum, Assistant Commissioner, Naturalization, dated July 31, 1969, In re David Escalante,
A-18461845.

FN 25j/ Rocha v. Immigration and Naturalization Service, 450 F.2d 946 (1971).

FN 25k/ 351 F.2d 523 (1965), cert. denied 383 U.S. 927.

 25m/ While the Solicitor General decided not to file a petition for certiorari in the second Rocha case, an
informal comment by him in the matter supports the Service position, since it seemingly indicates his
opinion that marriage by a woman citizen to an alien could have resulted in expatriation under the Act
of March 2, 1907 - see General Counsel's memorandum re subject matter, dated March 7, 1972, and
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attachments, copies in CO 324-P. 

FN 25n/ In re David Escalante, A-18461845 (1969); In re Domingo Hernandez, A-13096171 (1970); In re
Antonio Garza-Hinojosa, A-19141564 (1970); cf. INTERP 349.1(f)(4)(v).

FN 25o/ Memorandum, Assistant Commissioner, Naturalization, dated July 31, 1969, In re David
Escalante, A-18461845; In re Hatsuyo Okino Thompson, A-5731360 (1969); In re Maria Santana Robles Sepulveda,
A-17937517 (1970); In re Martin Rosales, A-8796275 (1970); In re Maria Cristina Gullo Libassi (State Dept.),
A-18522699 (1969); In re Maria Margiotta Margiotta (State Dept.), A-12727275 (1969).

FN 25p/ See INTERP 324.1(a)(4).

FN 25q/ See State Department Airgrams dated May 16 and November 13, 1969; In re Toshiye Hirata,
A-8601611 (1970); In re Tsuruko Aragaki Nakematsu, A-4249078 (1969); In re Tseng Wing Sum, A-17971093 (1969)
(citizen mother deceased).

FN 25r/ See INTERP 324.1(a)(4).

FN 25s/ Department of State Airgrams dated May 16 and November 13, 1969, copies in CO 349-P; also see INTERP
349.1(f)(4).
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Interpretation 324.2  Reacquisition of citizenship lost by marriage.

(a) Repatriation
 Naturalization.

(c) Effect of expatriation reversals under Afroyim v. Rusk upon derivative citizenship rights.

(a) Repatriation. (1) Before and under the 1907 statute. A United States citizen woman who expatriated herself
under the circumstances set forth in INTERP 324.1 could regain her citizenship prior to the Act of March 2, 1907,
even though that statute was the first enactment which provided for such restoration of status.

Citizenship lost in accordance with the principles recognized by the Service prior to the 1907 Act was resumed upon
termination of the marriage before September 22, 1922, provided the expatriate was then residing in the United
States. 26/ If such expatriate resided abroad at termination time, resumption occurred upon her return to the United
States for permanent residence prior to September 22, 1922, 27/ or upon her registration as a United States citizen
before a United States consular officer subsequent to March 1, 1907, and within one year after termination of the
marriage.

Citizenship lost under the 1907 statute was resumed under the same conditions set forth above, except that the
expatriate who resided in the United States when the marriage was terminated reacquired status only upon a
continuance of such residence for at least a short period beyond the termination date of the marriage. 28/

The statutes did not provide for any procedure whereby a person repatriated in accordance with the above
principles could secure an official document as evidence of that fact.

(2) Act of June 25, 1936. (i) Resumption provisions. The Act of September 22, 1922, 29/ repealed the above
resumption provisions of the 1907 statute without disturbing status regained thereunder, and statutory authority for
the repatriation of citizen women expatriated through marriage ceased to exist until the enactment of legislation in
1936. 30/

Under the 1936 enactment, any woman, irrespective of her race or that of her husband, who had acquired citizenship
at birth within or without the United States, but who, on June 24, 1836, no longer had such status because of
expatriation prior to September 22, 1922, under the conditions specified in INTERP 324.1,was restored to citizenship
on June 25, 1936, if her marriage had terminated on or before that date; or upon the termination of her marriage
thereafter, on a date prior to January 13, 1941. 31/

Lacking termination of the marriage, as above, citizenship was resumed on July 2, 1940, if the expatriate had
resided continuously 32/ in the United States since the date of the marriage. 33/

(ii) Effect of oath of allegiance. The above 1936 Act, in its original and amended forms, made provision for the oath
of allegiance 34/ to be taken before a naturalization court or a legation or embassy secretary. Although some courts
have held otherwise, 35/ the Service, supported by substantial authority, has taken the position that a woman
contemplated by these statutory provisions was automatically reinvested with United States citizenship by
operation of law, irrespective of whether or not the oath was taken.

However, while the taking of the above oath was not a condition precedent to the vesting of citizenship, such action
was necessary before the repatriated women might claim or exercise any rights as citizens. 36/

(3) Nationality Act of 1940; Immigration and Nationality Act. (i) Applicability. The 1936 statute, as amended, was
repealed by the Nationality Act of October 14, 1940, which, in turn, was superseded by the current statute; however
citizenship restored under the 1936 Act, and the right to take the oath of allegiance thereunder before a
naturalization court, were not affected by the later enactments. 37/

Moreover, there were included in section 317(b) of the Nationality Act of 1940, and in current section 324 almost
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identical provisions providing for the restoration of citizenship to women who would have been repatriated by the
1936 Act, as amended, had their marriages terminated prior to January 13, 1941, or, lacking that factor, had
maintained continuous United States residence since that date of the marriage.

Termination of the marriage to an alien continued to be a requirement of the Nationality Act of 1940 and the present
law but, under both statutes, the event must have occurred on or after January 13, 1941.

The repatriation provisions of these two most recent enactments also apply to a native- and natural-born citizen
woman who expatriated herself by marriage to an alien racially ineligible to citizenship, a category of expatriate
not covered by the earlier 1936 legislation.

(ii) Effect of oath of allegiance. Unlike the 1936 enactment, the 1940 statute required and the current law requires as a
specific prerequisite to the actual restoration of citizenship status, the taking of the oath of allegiance.

(iii) Proscription of subversives. Current section 324(c) may be distinguished from section 317(b) of the 1940 Act in
that, under the present law, specific provision is made to disqualify subversive persons specified in section 313, 38/
whereas under the earlier statute it was held administratively that the somewhat similar restrictions set forth in
section 305 of that statute, as amended, applied. 39/

(4) Nature of marriage termination requirement. This requirement within the meaning of all the statutes did and
does contemplate the complete dissolution of the martial status by judicial divorce or the death of the alien husband.
Thus, when marriage to an alien husband ended, in the sense that he ceased to be an alien by reason of naturalization
during coverture, the requirement is not satisfied. 

However, if marriage to an alien was terminated in accordance with the above requirement, a subsequent marriage
to the same or a different alien after September 21, 1922, other that a marriage to an alien racially ineligible to
naturalization contracted prior to March 3, 1931, did not adversely affect eligibility under the 1936 statute, even
though the second marriage was valid and subsisting on June 25, 1936.

(5) No foreign nationality acquired. Under the Nationality Act of 1940, as well as the present law, the repatriate
must make a showing that no foreign nationality had been acquired by her affirmative act. Moreover, although this
express requirement of the two most recent enactments was not found in the 1936 statute, the woman who applied to
take the oath of allegiance thereunder was required by the Service to furnish testimony which, in effect, established
that she had not acquired a foreign nationality in the manner stated.

The acquisition of a foreign nationality within the above context does not contemplate citizenship automatically
conferred by operation of law through marriage to an alien, as discussed earlier in this interpretation, but rather has
reference to other affirmative action taken by a woman to gain recognition as a citizen of a foreign state. 40/

(6) Good faith oath of allegiance requirement. A person who has been restored to citizenship by the Act of June 25,
1936, as amended by the Act of July 2, 1940, and applies to take the oath of allegiance in order to regain the rights
and privileges of citizenship, or a former citizen who applies for repatriation under current section 324(c), is
required to be questioned to determine whether she intends in good faith to discharge the obligations of the oath of
allegiance and whether her attitude toward the Constitution and Government of the United States renders her
capable of fulfilling the obligations of the oath. If the intention in good faith or the required attitude is not
established, an objection to the taking of the oath or to the repatriation shall be made on the ground that the applicant
is unable to take the prescribed oath of allegiance.

Shortly before enactment of the present legislation, the good faith and proper attitude described above were also
required of applicants who sought repatriation by taking the oath of allegiance pursuant to section 317(b) of the
Nationality Act of 1940. 41/

(7) Restoration of citizenship is prospective. Restoration to citizenship under any one of the three statutes is not
regarded as having erased the period of alienage that immediately preceded it.
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The words "shall be deemed to be a citizen of the United States to the same extent as though her marriage to said
alien had taken place on or after September 22, 1922", as they appeared in the 1936 and 1940 statutes, are prospective
and restore the status of native-born or natural-born citizen (whichever existed prior to the loss) as of the date
citizenship was reacquired.

(8) Evidence of repatriation.  An application who has been restored to citizenship under the provisions of the 1936
Act, the Nationality Act of 1940, or the current section is not entitled to receive a certificate of naturalization such as
is usually issued by the clerk of court. 42/

The respective statutes provide, however, that the above repatriate may receive from the clerk, a certified copy of the
proceedings in court, which is acceptable as evidence of the regained status. If the proceedings were conducted
abroad, a similar document may be secured from the United States consul.

(b) Naturalization. At one time or another since September 22, 1922, women who expatriated themselves under the
circumstances set forth in INTERP 324.1 have been able to regain citizenship by means of a simplified form of
naturalization, if for any reason status had not been restored to them in accordance with the principles outlined in
INTERP 324.2(a).

Generally, the statutes authorizing the above naturalization procedures 43/ modified or accorded exemptions from
the usual naturalization provisions requiring a declaration of intention, United States residence, lawful entry for
permanent residence, residence within the jurisdiction of the court, and the petitioner's intention to reside
permanently in the United States.

The above 1922 legislation, in its original form, provided only for the naturalization of a citizen wife who had lost
her status solely by marriage to an alien eligible for citizenship and expressly prohibited  naturalization during
continuance of the marital status if the husband lacked such eligibility. 44/ The naturalization privilege was
extended by the above 1930 amendment to include a woman who had undergone expatriation as a result of her
husband's loss of United States citizenship during subsistence of their marriage.

The 1931 Act cited above not only repealed the restrictive provisions of section 5 of the original 1922 enactment,
mentioned above, but it also extended the scope of the earlier legislation by providing for the naturalization of those
women who lost citizenship by residence abroad following marriage to an alien or by marriage to an alien racially
ineligible to citizenship. In addition, it sanctioned the naturalization of those women, formerly citizens at birth, who
were otherwise racially ineligible, but precluded restoration of status to any women whose citizenship originated
by marriage or the naturalization of a husband. 45/

The last mentioned restriction was not continued in the Nationality Act of 1940, nor was naturalization of racially
ineligible women thereunder limited to those who had acquired status at birth. With such exceptions, the 1940
enactment contained substantially the same provisions as the 1922 Act following its final amendment in 1931, and
somewhat comparable provisions are included in current section 324(a).

A petitioner for naturalization under all of the foregoing statutes was required to establish that a foreign nationality
had not been acquired by her affirmative act, a requisite that has been considered in connection with repatriation
under INTERP 324.2(a).

The effect of naturalization under the above statutes was not to erase the previous period of alienage, but to restore
the person to the status if naturalized, native, or natural-born citizen, as determined by her status prior to loss.

(c) Effect of expatriation reversals under Afroyim v. Rusk upon derivative citizenship rights. Prior to the decision in
Afroyim v. Rusk, children were held to have derived United States citizenship as a result of a parent's reacquisition
of citizenship in one of the ways described in INTERP 324.2 (a) and (b) above. Whether such reacquisitions of
citizenship have ceased to have validity as naturalizations for derivative citizenship purposes, because the findings
of expatriation by marriage which made them necessary have been reversed under the Afroyim principle, is a



Service Law Books

INSERTS

question considered in INTERP 320.1(e)(2).
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Footnotes

FN 26/ Petition of Drysdale, 20 F. 2d 957 (1927).

FN 27/ Watkina v. Morganthau, 56 F. Supp. 529 (1944).

FN 28/ Sec. 3, Act of March 2, 1907.

FN 29/ Sec. 7.

FN 30/ In re Watson's Repatriation, 42 F. Supp. 163, 165 (1941).

FN 31/ Act of June 25, 1936.

FN 32/ 4 I. & N. Dec. 723 (1952).

FN 33/ Act of June 25, 1936, as amended by the Act of July 2, 1940.

FN 34/ See INTERP 337.

FN 35/ In re Portner, 56 F. Supp. 103 (1944).

FN 36/ 1 I. & N. Dec. 127 (1941), 283 (1942); Petition of Davies, 53 F. Supp. 426 (1944).

FN 37/ 1 I. & N. Dec. 283 (1942).

FN 38/ See INTERP 313.

FN 39/ Gen. Coun., file 500/2, sec. 317, July 5, 1951.

FN 40/ See INTERP 349.

FN 41/ See Gen. Coun., file 500/2, sec. 317, July 5, 1951.

FN 42/ See INTERP 338 and 343.

FN 43/ Sec. 4, Act of September 22, 1922, as amended by the Acts of July 3, 1930, March 3, 1931; sec. 317(a),
Nationality Act of 1940.

FN 44/ Sec. 5.

FN 45/ See INTERP 341.
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Interpretation 325.1  Naturalization of noncitizen nationals.

(a) Generally.
(b) Puerto Ricans.

(a) Generally.  (1) Statutory provisions. The statutes prior to the Act of June 29, 1906, made provision for the
naturalization of aliens only. Nationals of the United States who were neither citizens nor aliens 1/ were unable to
acquire United States citizenship by judicial naturalization.

The above situation was corrected by the 1906 Act 2/ which contained provisions permitting noncitizen nationals
to become citizens upon a modified compliance with the then existing provisions relating to the naturalization of
aliens generally. 3/ However, section 7 of the Act of July 14, 1870 (sec. 2169, R.S., 1878), restricting
naturalization on racial grounds, 4/) survived the 1906 enactment and limited the effectiveness of the new
provisions. 5/

The Act of October 14, 1940, which replaced the 1906 legislation also provided for the naturalization of
noncitizen nationals 6/ in terms which are identical with those of current section 325 except for the
physical-presence requirement found therein. Racial restrictions, however, continued to be a limiting factor until
their complete elimination by the present law. 7/

Thus, for the first time all noncitizen nationals of American Samoa and Swains Island, the only remaining
"outlying possessions" 8/ since enactment of the current statute, are now eligible to naturalization under the
special provisions relating to noncitizen nationals.

(2) Immigration requirements inapplicable. Since noncitizen nationals are not aliens, they are not subject to the
immigration laws 9/ and are entitled to free entry into the United States in a manner comparable to that enjoyed
by citizens. As a consequence, a record of their admissions to the United States is not a statutory requisite, and
the certificate of arrival required for naturalization generally under the statutes that preceded the present law 10/
was unnecessary in connection with their naturalization thereunder.

(3) State residence and verification of entry.  (i) Six months' State residence required. While current section 325
specifically provides that a noncitizen national's residence in an outlying possession shall count as residence in
the United States for naturalization purposes, the section is completely silent as to whether any part of the
former residence may be counted as residence in a State for the purpose of meeting the six months' State
residence requirement. Based upon a recent decision by the United States District Court for the District of
Hawaii, 10a/ the Service holds that a noncitizen national who files a petition under current section 316(a) or
319(a) must establish that he has actually resided in the State where the petition is filed for a period of at least
six months immediately prior to the filing date, notwithstanding his eligibility for section 325 benefits. (Revised)

(ii) Verification of entry to confirm six months' State residence. Where State residence for a year or less is
alleged, or circumstances render questionable the extent thereof, 10b/ verification of the claimed date of the
petitioner's arrival in the United States should be sought, in an effort to confirm compliance with the State
residence requirement. While immigration records will not reflect the petitioner's admission, it may be possible to
verify his arrival from a passport used at time of entry, declaration records of the Bureau of Customs, or records
of transportation lines. 10c/

(4) Intention to reside permanently in the United States.  A noncitizen national who establishes his eligibility to
count residence and physical presence in the outlying possessions as residence and physical presence in the
United States, as provided for in current section 325, and who intends to resume residence in an outlying
possession immediately after naturalization, is regarded as having met the basic requirement that a petitioner for
naturalization intend to reside permanently in the United States. 10d/ (Revised)

(b) Puerto Ricans. Certain Puerto Ricans who did not acquire United States citizenship under special
congressional grants 11/ could gain such status by a simplified form of naturalization under section 5 of the Act
of March 2, 1917, and section 2 of the Act of March 4, 1927.
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The above proceedings, which required only the taking of an oath of allegiance to the United States, had to be
completed within the limited period of time specified by the statutes. However, the same privilege and procedure
were revived as section 322 of the Act of October 14, 1940, with respect to persons born in Puerto Rico of alien
parents, and continued to be effective until the enactment of the present law.
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Footnotes

FN 1 See sec. 101(a)(3) and (22); INTERPS 308 and 309.

FN 2 Sec. 30.

FN 3 In re Mallari, 239 F. 416, 417 (1916).

FN 4 INTERP 311.

FN 5 In re Rallos, 241 F. 686 (1917).

FN 6 Sec. 321.

FN 7 INTERP 311.

FN 8 Sec. 101(a)(29).

FN 9 INTERP 326.

FN 10 INTERP 318.

FN 10a   In re Petition of Lagivales Eseroma Taulapapa, 282 F. Supp. 156 (1968).

FN 10b   Cf. In re Petition of Lagivales Eseroma Taulapapa, 282 F. Supp. 156         (1968).

FN 10c   Memorandum, Assistant Commissioner, Naturalization, April 19, 1968, file CO 325-P.

FN 10d   Cf.  In re Felix Bilbao Larrinaga, A-6328013, Ass't. Comm., Adjud., February 18, 1948. (Redesignated;
formerly footnote 10e/)

FN 11 See INTERP 302.
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Interpretation 326.1  Filipino citizens statutorily regarded as lawful permanent
residents.

The Philippine Independence Act of March 24, 1934, pursuant to which the Philippine Islands were eventually
granted complete independence from the United States did not become effective until May 1, 1934, when a
concurrent resolution was adopted by the Philippine legislature in acceptance of the Act. 1/ To the extent indicated in
the Independence Act, the immigration laws of the United States became applicable to Filipinos as of the May 1st
date, 2/ even though they continued to be noncitizen nationals of the United States 3/ until July 4, 1946, when the
Philippine Islands became a fully independent nation by Presidential Proclamation. 4/

Because of the above circumstances, Filipino citizens who had entered the United States before May 1, 1934, as
noncitizen nationals, without regard to the immigration laws, 5/ and had continued to reside therein as permanent
residents, were not in a position to establish the lawful admission for permanent residence required for the
naturalization of aliens. To meet this situation, Congress, when it amended the Act of October 14, 1940, 6/ to confer
racial eligibility for naturalization upon Filipinos as a class, 7/ also added section 321A to the 1940 statute 8/
which, in its effect, was similar to current section 326.

A Filipino citizen who seeks the benefits of current section 326 must establish by evidence satisfactory to the
naturalization court that he entered the United States before the May 1st date mentioned above and has continuously
resided therein since such date. In sustaining the burden of this proof, the petitioner is entitled to the use of any
Service records concerning him.



Service Law Books

INSERTS

Footnotes

FN 1/ 6 I. & N. Dec. 429 (1954).

FN 2/ 7 I. & N. Dec. 201 (1956); 7 I. & N. Dec. 242 (1956).

FN 3/ See INTERP 308.

FN 4/ 6 I. & N. Dec. 182 (1954).

FN 5/ See INTERP 325.

FN 6/ Sec. 303.

FN 7/ See INTERP 311.

FN 8/ See Act of July 2, 1946.
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Interpretation 327.1  Resumption of citizenship by persons expatriated in
connection with foreign military service.

(a) Service with allied foreign countries.
(b) Service with any foreign country.

(a) Service with allied foreign countries. (1) During World War I. Statutory provisions substantially comparable
with those of current section 327 have existed since the Act of October 5, 1917, and have afforded a means by which
persons who lost United States citizenship through foreign oaths of allegiance 1/ administered incident to entering
allied military forces during wartime might resume their former status by a simple form of naturalization. 2/

The above 1940 statutory provisions as originally enacted and those of prior legislation provided of the restoration
of citizenship lost during the World War I period only; resumption of status was accomplished thereunder by taking
an oath of renunciation and allegiance to the United States. Until enactment of the 1940 statute, which limited
jurisdiction to naturalization courts within the United States, the requisite oath could be taken abroad before a
United States consular officer as well as before a naturalization court.

(2) During World War I or II. (i) 1942 amendment, section 323, 1940 Act. The Act of April 2, 1942, amended section
323 of the 1940 statute, referred to above, by extending its benefits to persons who lost citizenship in the manner
stated above during the World War II period, and also to persons who, apart from any foreign oath taken, were
expatriated by entering or serving in allied foreign military forces 3/ during either World War I or II.

Section 323 as thus amended also required all those seeking its benefits to establish an intention to reside
permanently in the United States. 4/ In addition, thereunder, the World War II expatriate was permitted to take the
repatriative oath before a diplomatic or consular officer abroad as well as before a naturalization court in the
United States.

(ii) Oath of allegiance requirement and proscribed membership under section 323. Shortly before enactment of the
present legislation, it was held that a person who applied under section 323 had to establish that he intended in
good faith to discharge the obligations of the oath of allegiance, 5/ and that his attitude toward the United States
Constitution and Government was such that it rendered him capable of fulfilling the obligations of the oath.
Furthermore, the provisions of section 305 of the 1940 Act, as amended, 6/ were also deemed applicable. 7/

(iii) Type of citizenship regained under section 323. Section 323 of the 1940 Act, in its original form, conferred the
status of naturalized citizen, irrespective of the type of citizenship the repatriate originally possessed. However, an
amendment of the section 8/ was so worded that, despite Service opposition, 9/ citizenship regained under the
amended section was considered to be the same status the person had prior to loss. 10/  Clarifying the above
situation, current section 327 (c) retrospectively confers upon all section 323 repatriates the same citizenship status
they possessed prior to loss. 11/

(iv) Section 323 rights preserved by savings clause. Under the dictum in U.S. v. Menache, 348 U.S. 528 (1955),
resumption of citizenship may still be accomplished under the provisions of section 323, as amended, provided the
applicant was residing in the United States when the current statute became effective on December 24, 1952, 12/ and
provided the petition was filed before September 26, 1961. 13/

(v) Immigration and Nationality Act requirements. The current statute pertains only to loss of citizenship in
connection with World War II service. Unlike prior enactments, its provisions specifically require the establishment
of good moral character, attachment to the Constitution, favorable disposition to the United States, 14/ as well as
compliance with the educational requisites for naturalization generally. 15/ In addition, the proscription of current
section 313 is applicable.
The period during which good moral character, attachment, and favorable disposition are required to be
established is the five years immediately preceding the taking of the oath of allegiance and not the five years
immediately preceding the date of the petition.
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(3) War periods defined and related matters. For purposes of the various statutory provisions hereinbefore
discussed, World War I began on August 1, 1914, and ended on July 2, 1921; United States participation in this
conflict began on April 6, 1917.

World War II, for section 323 purposes, is regarded as having begun on September 1, 1939, and to have continued
until April 28, 1952, when, under Presidential Proclamation No. 2974, the state of war between the United States and
Japan terminated. For purposes of current section 327, World War II is deemed to have begun September 1, 1939, and
to have ended on September 2, 1945. United States participation in World War II commence on December 7, 1941.

The resumption benefits of the aforementioned 1918 statute 16/ and section 323 were, and those of the current statute
are, available even though the service or oath taken involved a country at war with a country with which the United
States was not then but was subsequently at war. On the other hand, eligibility did not and does not attach to a
person who lost citizenship before the allied foreign country entered the war.

(4) Availability of repatriation documents. A person who is repatriated under present section 327, as distinguished
form one who reacquired citizenship under the similar provisions of the earlier legislation, is issued a certificate of
naturalization by the clerk of court as provided in section 338 of the Act.

Interpretations positioned under and regulations relating to current section 343 are concerned with the issuance of
certificates to repatriates under the former statutes.

(b) Service with any foreign country. Unprecedented and without counterpart in the present law is section 317(c) of
the Nationality Act of 1940, which provided for the resumption of citizenship by former dual nationals who had lost
United States citizenship on or after January 13, 1941, as a result of entering or serving in the armed forces (allied,
neutral, or enemy) of any foreign state under circumstances set forth in section 401(c) of the same Act. 17/

Resumption of status under the above section could be effected only before a naturalization court in the United
States, but the expatriate could reenter for such purpose as a nonquota immigrant in accordance with the 1917 and
1924 Immigration Acts. While the Service initially held that a lawful admission to the United States for permanent
residence was necessary for eligibility under that section, 18/ it subsequently accepted a court ruling 19/ that a
lawful admission as a nonimmigrant sufficed.

The foregoing position was not affected by the Act of September 23, 1950, which amended the 1940 Act 20/ to
prohibit the naturalization of any person not lawfully admitted to the United States for permanent residence, since a
proceeding under section 317(c) was deemed to be within the exceptions provided for by the amendatory legislation.
21/

No declaration of intention, certificate of arrival, United States or state residence were required under section 317(c).
The petition could be filed in any naturalization court without regard to the residence of the petitioner and could be
finally heard without delay if a naturalization examiner certified that the petitioner had appeared before him for
examination.

Although a petitioner under section 317(c) had to be a person of good moral character, attached to the principles of
the Constitution, and well disposed to the good order and happiness of the United States, 22/ such qualifications
were required only as to the date of the petition and thereafter until admission to citizenship.

Compliance with the educational and literacy requirements 23/ of the statute was an additional requisite of section
317(c).
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Footnotes

FN 1/ See INTERP 349.

FN 2/ Sec. 4, Act of June 29, 1906, as amended May 9, 1918; sec. 323, Nationality Act of 1940.

FN 3/ See INTERP 349.

FN 4/ See INTERP 318.

FN 5/ See INTERP 337.

FN 6/ See INTERP 313.

FN 7/  Gen. Coun., file 500/2, sec. 323, July 5, 1951.

FN 8/ Act of August 7, 1946; see INTERP 402.

FN 9/ Gen. Coun., file A-7466082, January 17, 1952.

FN 10/ 4 I. & N. Dec. 248 (1951). Reaume v. U.S., 124 F. Supp. 851 (1954).

FN 11/ See INTERP 352.

FN 12/ Petition of Perry, U.S.D.C., Chicago, A-11127074 (1959), unreported.

FN 13/ See sec. 310(e).

FN 14/ See INTERP 316.

FN 15/ See INTERP 312.

FN 16/ By regulation; see In re Grant, 289 F. 814 (1923).

FN 17/ See INTERP 349.

FN 18/ Gen. Coun., file 500/2, sec. 317, June 10, 1949.

FN 19/ Di Iorio v. Nicolls, 182 F. 2d 836 (1950)

FN 20/ See INTERP 329.

FN 21/ Gen. Coun., file 56307/191, November 6, 1950.

FN 22/ See INTERP 316.

FN 23/ See INTERP 312.
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Interpretation 328.1  Naturalization based upon service in the armed forces.

(a) Statutes generally.
(b) Act of October 14, 1940; Immigration and Nationality Act.

(a)  Statutes generally.  Prior to the Act of July, 17, 1862 (sec. 2166, R.S., 1878), no statutory provision was made for
the expeditious naturalization of aliens base upon service in the armed forces of the United States. The 1862 statute
and other legislation enacted thereafter 1/ made available various exemptions from the usual naturalization
requirements after a specified period of honorable service in the armed forces.

Generally, under the above statutes, no declaration of intention was required, and the requisite residence in the
United States, as well as that in the state of county, was substantially diminished in extent or eliminated altogether.
In some instances, a certificate of arrival, lawful admission for permanent residence, or residence within the
jurisdiction of the naturalization court was not required, and the petitioner could be naturalized without the
customary delay of thirty days.

Under the 1862 statute, the benefits were available only to those with service in the "armies" of the United States, a
term held not to include the Marine Corps 2/ or the Navy. 3/ Subsequent legislation and judicial interpretation
added as beneficiaries persons with service in other branches of the armed forces.

(b) Act of October 14, 1940; Immigration and Nationality Act.(1) Right to naturalize under 1940 statute preserved by
current savings clause. A person, who, on December 24, 1952, the effective date of the Immigration and Nationality
Act, was eligible for naturalization under section 324 of the 1940 statute, 4/ or a person then serving who after that
date completed the period of military service necessary to qualify under that section may be naturalized under
section 324 and the regulations thereunder on a petition filed on or after December 24, 1952, if the petition was filed
prior to September 26, 1961, 5/ and while the petitioner was still serving in the armed forces or within six months
after termination of such service.

The 1940 statutory provisions, as they relate to the above person whose "status" or "condition" was preserved by the
savings clause of the current Act, 6/ contained all the exemptions accorded such an individual by present section 328
and, in addition, did not require a lawful admission to the United States for permanent residence. The provisions of
the 1940 Act specifically provided that the certificate of arrival evidencing such lawful admission, as well as the
declaration of intention, formerly required for naturalization generally, were not requisites for naturalization
thereunder.

(2) Act of August 16, 1940; Immigration and Nationality Act; right to naturalize under 1940 statute preserved by
current savings clause. Contrary to the original administrative viewpoint, the Service has now adopted the view that
the Act of August 16, 1940, was not repealed by the Act of October 14, 1940, and that its repeal did not occur until
enactment of the Immigration and Nationality Act of 1952. 7/ Accordingly, the current statutory savings clause 8/
permitted a petitioner who, on December 24, 1952, was eligible for naturalization under the Act of August 16, 1940,
to be naturalized under that statute on a petition filed on or after the 1952 date, provided the petition was filed
before September 27, 1961, 9/ the date of the enactment of current section 310(e), or subsequent thereto if the
petitioner failed to pursue naturalization in the mistaken belief that he was ineligible based upon advice to that effect
given him before September 26, 1961, by a Government official whose duty it was to furnish it, and that advice
became erroneous by reason of a change in the interpretation of the law. 10/

However, an alien who served honorably from 1941 to 1945, and first entered the United States as a visitor on July
1, 1956, was denied naturalization pursuant to a petition filed on July 10, 1957, even though the court assumed
arguendo that he was entitled to the benefits of section 2 of the Act of August 16, 1940, and section 324(d) of the
Nationality Act of 1940. The court stated that, while the petitioner's service could be counted as residence for
naturalization by reason of section 2, the section required such service to be counted as residence "immediately
preceding the filing of the petition," and did not authorize such service to be considered as constructive residence
preceding a period of actual residence which a petitioner may have maintained immediately before the petition was
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filed. Accordingly, the court credited the petition with residence during the 4 years and 1 month immediately
preceding the filing of the petition on July 10, 1957, that being the extent of his service, and held that the petitioner's
actual residence from July 1, 1956, to July 10, 1957, could not be tacked on to his service-based constructive residence
to make up the 5 years' residence required by section 324(d). 11/

(3) Lawful admission for permanent residence required under present Act. Unlike section 324 of the Nationality Act
of 1940, mentioned in (1) above, a lawful admission to the United States for permanent residence is a general
requirement for naturalization under current section 328. 12/ Such admission may occur before, during, or after the
qualifying military service, although special rules formerly pertained when service was not continuous and still
may apply if the petition is filed under current section 328(d) 13/

Except as otherwise provided in INTERP 329.2, an alien admitted to the United States as a member of this country's
armed forces, pursuant to military orders, 14/ has not been lawfully admitted for permanent residence for purposes
of naturalization. 15/

(4) Qualifying service. (i) Philippine Scouts. Service in the Philippine Scouts 16/ constituted service in the United
States Army for purposes of naturalization under section 324 of the 1940 statute, 17/ and the same rule would apply
if naturalization were sought under current section 328.

(ii) United States Coast Guard. Service in the United States Coast Guard at any time 18/ constitutes service in the
Armed Forces of the United States for purposes of section 328 of the Act. 19/

(iii) Reserve component. Contrary to the original administrative viewpoint, the Service now takes the position that
the requisite three-year period of military service may be completed while the applicant is a member of a reserve
component without regard to the nature and extent of the reserve service required or performed, except that such
service must be honorable and of sufficient duration to complete the three-year period.

Accordingly, under the above rule, a serviceman who was transferred from active duty to a reserve component, and
whose membership therein continues to prevail on the date he files a petition, shall be regarded as begin still in the
military service, as having served continuously from the date on which he entered the armed forces, and as being
entitled to all the benefits of section 328(a) and (b). 20/

Furthermore, a National Guard organization may be Federally recognized as a reserve component of the Armed
Forces of the United States and, pursuant to the basic rule set forth above, honorable service as a member of the
National Guard during the period of such recognition would be qualifying service for purposes of section 328. As
with reserve service generally, the period of honorable service would be the period of membership in the National
Guard, provided the guardsman fully and honorably performed whatever duties he was required to perform as a
member of the Guard.

(5) Eligibility of petitioner on temporary disability retired list. A petitioner is still serving in the armed forces
within the meaning of section 324(a), Nationality Act of 1940, and current section 328(a), Nationality Act of 1940,
and current section 328(a) while he is on the temporary disability retired list (Career Compensation Act of 1949, 63
Stat. 816; 37 U.S.C. 271). 21/

(6) Petition filed more than six months after termination of service (section 328(d)).  (i)  Residence pursuant to lawful
admission for permanent residence--when required.   A lawful permanent resident alien who does not file his
petition while in service, or within six months following the termination thereof, must proceed under current section
328(d), irrespective of whether the requisite three-year period of service was noncontinuous or continuous. Since such
section expressly requireds him to comply with current section 316(a), "residence" during periods of nonservice
within the five years immediately preceding the filing of the petition cannot be counted for purposes of current
section 328(d), unless such "residence" was preceded by a lawful admission for permanent residence. 22/
(Redesignated; formerly subpar. (7))

(ii) Service as constructive residence when petitioner has section 319(a) eligibility. Section 328(d) requires
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compliance with the five-year residence prerequisite of section 316(a), but allows service within the five-year period
to be counted as residence for such purpose. 22/ However, since these sections cannot be read in a vacuum, they must
be construed in a manner which will be consistent with and give full force and effect to other provisions of the Act. It
is clear that, in framing section 316(a), the Congress intended such a construction, for the section stipulates that its
requirements are applicable "except as otherwise provided in this title." Section 319(a) provides otherwise, since it
reduces the residence required by section 316(a) from five to three years and, in effect, amends the residence
requirement in the latter section. Accordingly, the Service holds that, a petitioner, who is eligible for both section
328(d) and section 319(a) benefits, need establish only three years' residence to satisfy the former section's
requirement that he comply with the residence prerequisite in section 316(a) and, pursuant to section 328(d), he may
count service during the applicable three-year period as residence for such purpose. On the other hand, the Service
takes the further view that such petitioner cannot count as residence, service performed within the five-year but
outside the three-year period. To hold otherwise would render other applicable requirements of the statute
inoperative, 23/ and would be contrary to legislative history 23/ and judicial decision. 24/ (Revised)

(7) Eligibility of petitioner who files within six months after correction of other than honorable discharge. The
exemptions granted under section 324(a) and (b) of the Nationality Act of 1940, and current section 328(a) and (b),
are not available to a petitioner who files his petition for naturalization within six months after the correction of his
other than honorable discharge to an honorable one by the Army Discharge Review Board, but not within six
months after the termination of his service. 25/ The benefits of section 324(d), Nationality Act of 1940, or current
section 328(d), are the only ones available to such petitioner. (Redesignated; formerly subpar. (8))
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Footnotes

FN 1/ Acts of July 26, 1894, June 30, 1914, May 9, 1918, March 2, 1929, May 25, 1932, July 30, 1937, August 19,
1937, August 16, 1940, October 14, 1940.

FN 2/ In re Bailey, Fed. Cas. No. 728 (1872).

FN 3/ In re Chamavas, 21 N.Y.S. 104 (1892).

FN 4/ Nationality Act of 1940.

FN 5/ See current sec. 310(e).

FN 6/ See sec. 405.

FN 7/ Gen. Coun., file CO 405-P, March 9, 1967.

FN 8/ Section 405 of the current Act.

FN 9/ Petition of Roble, 207 F. Supp. 384 (1962).

FN 10/ Petition of Macachor, U.S.D.C., Norther District, California; A-13694429 (1966), unreported.

FN 11/ U.S. v. Sison, 272 F.2d 366 (C.A.9, 1959); contra position in Petition of De Mayo, 146 F. Supp. 759 (D.C., N.D.
Calif., 1956), overruled.

FN 12/ In re Garcia, 240 F. Supp. 458 (1965); Sing Chow v. U.S., 327 F.2d 340 (1964); Fong v. INS, 359 U.S. 102, 104,
79 S.Ct. 637 (1959); U.S. v. Rosner, 249 F.2d 49 (1957); Werblow v. U.S., 134 F.2d 791 (1943). (Revised)

FN 13/ See INTERP 328.1(b)(6) and (7).

FN 14/ See sec. 284, I. and N. Act.

FN 15/ Petition for Naturalization of Dock Cheong Toy, U.S.D.C., Northern District of Illinois, 730-P-443770
(1966), unreported - court memorandum in CO 318-P.

FN 16/ See INTERP 329.1(c)(4)(i).

FN 17/ Petition of Roble, 207 F. Supp. 384 (1962).

FN 18/ See sec. 1, Act of Jan. 28, 1915 (38 Stat. 800).

FN 19/ See 14 U.S.C. 1 and historical note thereunder; 10 U.S.C. 101(4).

FN 20/  U.S. v. Rosner, 249 F.2d 49 (1957);  U.S. v. Aronovici, 289 F.2d 559 (1961); Papathanasiou v. U.S., U.S.D.C.,
E.D. N.Y., A-8909643 (1960), affirmed, per curiam, 289 F.2d 930 (1961); Chow v. U.S., 327 F.2d 791 (1964).

FN 21/ Petition of Edora, U.S.D.C., Southern District of New York, C-7180483 (1953), and Petition of Flores-Secreto,
U.S.D.C., Philadelphia, A-10607454 (1959), both unreported.
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FN 22/ Petition for Naturalization of Koon Jeung Wong, U.S.D.C., Northern District of California (unreported -
1968), opinion in CO 328-P. (Redesignated; formerly footnote 22a/)

FN 23/ Designated Examiner's Findings, In re Naturalization of Manuel Reynoso Gavieres, A-11577877 (1964).

FN 24/ In re Naturalization of Manuel Reynoso Gavieres, 237 F. Supp. 547 (1964).

FN 25/ U.S. ex rel. Barry v. Shaughnessy, 152 F. Supp. 881 (1957); Petition of Prescott, U.S.D.C., San Francisco,
A-8940382 (1958), unreported.
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Interpretation 329.1  Naturalization based upon honorable service in the armed
forces during wartime.

(a) Statutes relating solely to World War I and conflicts prior thereto.
(b) Statutes relating solely to World War II.
(c) Statutes relating to World Wars I and II and Korean hostilities.
(d) Ineligibility based upon separation or discharge "on account of                                 alienage".
(e) Korean hostilities statute.

(a) Statutes relating solely to World War I and conflicts prior thereto.  (1) Act of May 9, 1918. (i)  Generally.   Prior to
the Act of May 9, 1918, statutory provisions facilitating the naturalization of persons with service in the armed
forces of the United States related to service performed during peacetime as well as wartime. 1/ The 1918 statute,
which amended the Act of June 29, 1906, concerned itself in part with World War I servicemen and accorded them
certain exemptions from the then existing naturalization requirements.

(ii) Petitions filed overseas. The 1918 Act 2/ was the first statute to provide for the filing of a petition for
naturalization by members of the armed forces while stationed outside the United States; however, petitions filed in
accordance with this statute, and not finally acted upon in court within the United States before May 25, 1932, were
declared invalid by the enactment of that date. 3/

(2) Subsequent legislation. The exemptions accorded by the above 1918 Act were subsequently modified and
extended by various acts of Congress with short time lapses between the dates of expiration and reenactment. 4/

Under certain circumstances resident aliens who had departed from the United States and had served honorable in
the military or naval forces of an allied country during World War I were granted special naturalization benefits by
the 1935, 1937, and 1939 enactments mentioned above.

The legislation of December 7, 1942, amended the Act of October 14, 1940 (Nationality Act of 1940), by the addition
of section 323a, which not only granted special naturalization privileges to World War I veterans, but also
embraced persons who served with the United States military or naval forces at any time after April 20, 1898, and
before July 5, 1902 (Spanish-American War), as well as persons who served on the Mexican border between June
1916 and April 1917 as members of the Regular Army or National Guard.

The 1942 legislation expired by its own terms on December 8, 1943, and between that date and June 1, 1948, there
was no new legislation providing for the simplified naturalization of World War I servicemen.

(b) Statutes relating solely to World War II. (1) Sections 701-705, Nationality Act of 1940. (i) Generally. Exemptions
from the general naturalization requirements were first accorded World War II servicemen by the Act of March 27,
1942, which added sections 701-705, inclusive, to the Act of October 14, 1940 (Nationality Act of 1940). 5/

The above legislation provided for the expeditious judicial naturalization of such servicemen within the United
States 6/ and, as originally enacted, required them to have been lawfully admitted to this country, its territories, or
possessions; however, that enactment was subsequently amended by the Act of December 22, 1944, to eliminate this
requisite for those persons with service outside the continental United States who had entered the country, its
territories, or possessions before September 1, 1943.

(ii) Overseas naturalizations. Section 702, mentioned above, authorized the actual naturalization of World War II
servicemen outside the United States by Service representatives designated for such purpose. This marked the first
time in legislative history that the naturalization power has been conferred upon administrative authority. A record
of each overseas naturalization was filed with a naturalization court in the district in which the petitioner resided.

(iii) Effective period of sections 701, 702. The Act of December 28, 1945, set the termination date for the filing of
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petitions under sections 701 and 702 as December 31, 1946, and provided that the requisite military service must
have been performed prior to December 28, 1945. Thereafter, until passage of the Act of June 1, 1948, there existed
legislation granting special naturalization benefits to World War II servicemen as a class. A petition filed after
December 31, 1946, upon a claim that the government was estopped from relying upon the cutoff date because it had
failed to advise petitioner of his right to apply and to provide a Service representative in the Philippines during
petitioner's period of service, has been held not to be timely filed and the petitioner, therefore, ineligible for
naturalization. 6a/

(iv) Disposition of petitions pending on June 1, 1948; on December 24, 1952. The Act of June 1, 1948, provided that the
eligibility for naturalization of persons who had filed petitions prior to January 1, 1947, under section 701, as
amended, and which were still pending on June 1, 1948, would be determined in accordance with the provisions of
the 1948 enactment. Current section 329 provides for a similar application of its provisions to any such petition
pending on December, 24, 1952.

(v) Applicable revocation provisions. Citizenship acquired under sections 701 and 702 could be revoked not only if
the naturalized person was dishonorably discharged, but also upon any other ground provided for by law, and the
judicial revocation procedure created by section 338 of the Nationality Act of 1940 7/ was made applicable to such
cases.

Revocation of citizenship, under the above provision, premised upon a dishonorable discharge, is permissive with
and not mandatory upon the court. Thus, after due consideration of all the factors involved, a court may decline to
revoke the naturalization. 8/

(c) Statutes relating to World Wars I and II and Korean hostilities. (1)  Act of June 1, 1948; Immigration and
Nationality Act. The Act of June 1, 1948, which added section 324A to the Act of October 14, 1940 (Nationality Act of
1940), revised, modified, and made permanent the earlier provisions for the expeditious naturalization of persons
who served honorably in the United States armed forces during either World War I or II.

The aforesaid section 324A remained in force, without amendment, until enactment of the present law, which
continued in section 329 provisions that are substantially similar to those of the earlier section. Certain exemptions
from the general naturalization prerequisites accorded by the earlier section were included in the current one
without change.

On September 26, 1961, current section 329 was amended to include service during the period beginning June 25,
1950, and ending July 1, 1955 (Korean hostilities), as qualifying service. 9/ The section was again amended by the
Act of October 24, 1968, 9a/ to add as qualifying, service during a period beginning February 28, 1961, and ending
on the termination date of the Vietnam hostilities as fixed by the President, or thereafter during any other period
designated by the President as one in which the armed forces are engaged in military operations involving armed
conflict with a hostile foreign force.

By Executive Order 12081, September 18, 1978, the President terminated the period of Vietnam hostilities as of
October 15, 1978 for the purposes of section 329 of the Act. 9b/ The Service has  taken the position that honorable
active duty which began on October 15, 1978 is qualifying for eligibility under the statute. Honorable active duty
commencing after midnight October 15, 1978 is not qualifying. (Added)

(2) Eligible classes under sections 324A and 329 compared. The classes of aliens who are eligible or ineligible to
naturalization under current section 329 are substantially the same as those who were qualified or disqualified by
section 324A, except that under the present section, an alien cannot be naturalized a second time upon the same
period of military service. No such proscription was contained in or applied under the previous legislation. 10/
However, the current ban mentioned above is not applicable to one who was expatriated prior to enactment of the
present statute and thereafter sought naturalization based upon World War I service previously used as the basis for
naturalization. Such a person is deemed to have the right, by virtue of his status as an army veteran, preserved under
the savings clause of the current Act, 11/ to use the same military service as the basis for a second naturalization,
12/ provided the petition was filed prior to September 26, 1961.
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The specific phraseology of the present section also limits its application to persons who were aliens or noncitizen
nationals at some time during the period of military service and necessarily excludes persons who were United
States citizens during all of such period. The applicability of section 324A was similarly restricted. 13/

(3) Alternative requirements of lawful entry or domestic induction under sections 324A and 329. (i) Rulings. A
lawful entry into the United States was not required for eligibility under section 324A when enlistment or induction
occurred within the United States, the Canal Zone, or an outlying possession other than the Philippine Islands, 14/
but this position was not taken without judicial dissent. 14a/ The current section pointedly provides that a lawful
entry for permanent residence is immaterial when the alien enlisted or was inducted in the indicated areas. An
admission as a nonimmigrant does not meet the entry requirement. 15/

Except as otherwise provided in INTERP 329.2, an alien admitted to the United States as a member of this country's
armed forces, pursuant to military orders, 15a/ has not been lawfully admitted for permanent residence for
purposes of naturalization. 15b/

Under present section 329, a lawful admission for permanent residence is not required when, at any time prior to
service during a qualifying war period, the alien was actually enlisted or inducted while within the United States or
another qualifying area. This rule prevails even when the qualifying service is performed pursuant to an intervening
enlistment or induction in a nonqualifying area, and has no connection with the previous enlistment or induction in
the United States or another qualifying area. 16/

Contrary to its original position, the Service now also holds that a lawful admission for permanent residence is not
required when, following service performed during a qualifying period but pursuant to an enlistment in an area not
geographically qualifying, reenlistment or a new enlistment occurs in a qualifying area. 16a/ Moreover, for the same
purpose, an actual extension of an expired reenlistment or enlistment period while the serviceman is within a
qualifying area, however brief the extended period of service may be, is the full equivalent of a reenlistment or
enlistment in a qualifying area.

Thus, an extension of an enlistment in the armed forces, granted while petitioner was within a geographically
qualifying area (Puerto Rico), has the same legal significance as an enlistment in the United States for purposes of
section 329, even though the enlistment itself occurred in the Philippine Islands, a nonqualifying area. 16b/ Similarly
qualifying was a one-year extension of an enlistment at Oak Harbor, Washington, the original enlistment having
taken place in the Philippine Islands. 16c/

Again, an extension of a reenlistment in the armed forces, granted while the petitioner was within a geographically
qualifying area (New York City), is the full equivalent of a reenlistment in a geographically qualifying area for
purposes of naturalization under section 329, even though the reenlistment which was extended, as well as the initial
enlistment which preceded it, occurred in the Philippine Islands and, therefore, was not within a geographically
qualifying area. 16d/

Furthermore, under the same general principle set forth in the next paragraph above, a petitioner who had served
actively and honorably in the Navy during a war period, pursuant to enlistment and reenlistment outside a
geographically qualifying area, is considered qualified to proceed under current section 329 without a lawful
admission for permanent residence if, following subsequent transfer to the Fleet Reserve, and while within the
United States, he is recalled to temporary active duty and serves honorably; such recall is regarded as the equivalent
of an induction into the armed forces. 17/

On the other hand, an advance agreement that, upon the future termination of an existing, unexpired enlistment or
reenlistment period, such period will be extended for an additional period of time does not render the serviceman
eligible for naturalization under section 329 without a lawful admission for permanent residence, even though the
serviceman made the agreement while he was within a geographically qualifying area. 18/ However, when the
serviceman is within a geographically qualifying area at the time he actually begins performing extended service in
accordance with the obligation assumed under the agreement, the commencement of such performance is regarded
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as the equivalent of a "reenlistment within a qualifying area," and upon such basis he is deemed eligible for
naturalization without a lawful admission for permanent residence. 18a/ Eligibility is in no way contingent upon
the length of the agreed-upon period of extended service. A petitioner who served actively in Korea after July 1, 1955,
the date of the Korean cease-fire, and who was thereafter on inactive duty as a member of the standby reserve during
the Vietnamese conflict, was ineligible for naturalization for the reason that his active-duty service did not occur
during a period specified by Congress. 18b (Revised)

However, where an alien was enlisted abroad for a period of 4 years, entered into an agreement some 8 months
before expiration of the period of enlistment, in which he agreed to reenlist when his term expired, but who was
injured in a nonservice related accident before his enlistment expired, he was not discharged on the expiration date
but was retained in service in the United States while undergoing medical treatment, it was held that retention in
service for medical treatment did not constitute and "extension" of enlistment (10 U.S.C. 507), his agreement to
extend having been previously canceled due to his injuries. 18c/

An alien who was enlisted overseas and never admitted to the United States for permanent residence, relied upon
section 2 of the Act of August 16, 1940 (54 Stat. 788) to support his section 329 petition, which provided that service
shall be credited for the purposes of legal residence under the naturalization laws. It was held that section 2 was
expressly repealed by the I & N Act, and that by virtue of section 401(e) of the 1952 Act, requiring eligibility to be
determined under that Act notwithstanding the savings clause in section 405(a), lawful admission could not be
shown. 18d/

(ii) "United States" defined for purpose of enlistment or induction therein. The term "United States," 19/ as used in
current section 329 with reference to a person being in the United States at the time of enlistment (reenlistment), or
induction, includes the continental United States, Alaska, Hawaii, Midway Islands (before August 21, 1959), 19a/
Puerto Rico, Guam, and the Virgin Islands of the United States, as well as all ports, harbors, bays, enclosed sea
areas, and a three geographical-mile marginal belt along the coasts of all these land areas. 19b/ An enlistment in the
Philippine Islands while those Islands were a possession of the United States is not an enlistment within the United
States for the purposes of section 329. 20/

(iii) Correction or amendment of place or reenlistment by executive department. Service in the military forces,
including place of induction, enlistment, reenlistment, or extension of enlistment, is required to be established by a
duly authenticated certification from the executive department under which the petitioner served. 20a/ It is the
position of the Service that the decision of the Board for Correction of Military Records, 20b/ to correct or amend a
place of reenlistment, from a nonqualifying geographical area, supplemented by the duly authenticated certification
from the pertinent military authority, establishes, as a matter of law, that a petitioner was reenlisted in a qualifying
area. 20c/

(iv) Excludable alien paroled into the United States. An excludable alien who was paroled into the United States
and then was inducted into the armed forces was "in the United States" at the time of induction within the meaning
of current section 329. 20d/

(4) Qualifying service. (i) Philippine Scouts. Section 37 of the Act of February 2, 1901, 20e/ authorized the President
of the United States to enlist Filipino natives, to be organized as scouts, for service in the "Army" (of the United
States), and comparable authority was continued in subsequent legislation. 20f/ The Service holds that honorable
service in such an organized unit, otherwise designated as the "Philippine Scouts," performed during a period of war
specified in current section 329, constitutes service in the "military forces" of the United States for purposes of
naturalization under that section 20g/ and sections 701 and 702, Nationality Act of 1940. 21/ Moreover, this rule
applies whether the service was performed before or after October 6, 1945, it having been determined that the
legislation of that date 22/ did not affect the status of the Philippine Scouts as a unite of the Army of the United
States, but merely altered the numerical composition of the Scouts and the geographical area in which they were
authorized to serve. 23/

(ii) Other military forces of the Philippines. Pursuant to the Philippine Independence Act of March 24, 1934, reserving
the right of the United States to call all military forces organized by the Philippine government "into the service of the
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armed forces of the United States," President Roosevelt, by military order dated July 26, 1941 (6 FR 3825) 24/ called
into the service all the Commonwealth of the Philippines, to take effect from and after dates indicated in the orders
issued from time to time by a designated General Officer. General MacArthur was designated as the General Officer
and, on December 18, 1941, issued General Orders No. 46, calling all personnel of the Philippine Army on active
duty and all active unites thereof into the service of the armed forces of the United States in the Philippines, effective
on the date of acceptance.

On October 28, 1944, the President of the Philippines issued Executive Order 21 providing that all persons actively
serving in recognized military forces of the Philippines were to be considered on active service in the Philippine
Army, the date of entry being the date of joining a recognized military force. A recognized military force was
deemed to be a force under a commander appointed, designated, or recognized by the Commander-in-Chief,
Southwest Pacific Area.

On March 26, 1945, an order was issued by the Army, pursuant to Executive Order 21, providing for the recognition
of ceratin guerrilla unites as authorized elements of our Army, indication that the status of members of those
guerrilla units was that of officers and enlisted men of the Philippine Army, and attaching thereto a list of
recognized guerrilla units. Additional lists were issued from time to time.

From the foregoing, the conclusion is reached that recognized guerrilla units were included in the order of December
18, 1941, calling all personnel of the Philippine Army into the service of the armed forces of the United States, and
that service in the Philippine Army or in such recognized guerrilla units constituted service in the "military forces" of
the United States within the meaning of sections 701 and 702 of the Nationality Act of 1940, as well as in the
"military forces" of the United States within the meaning of current section 329. 24a/

Moreover, the foregoing view applies notwithstanding that the Appropriations Act of February 18, 1946,25/
provided that such service was not to be deemed service in the military forces of the United States for the purpose of
conferring statutory benefits based thereon. 26/

(iii) United States Coast Guard. Active service in the United States Coast Guard during World War II 27/ or one of
the other war periods specified in current section 329 constitutes service in the military, air, or naval forces of the
United States within the meaning of that section. 28/

(iv) Active duty for training or in noncombatant capacity. "Active-duty" means full-time duty in active military
service, and includes full-time duty, which constitutes qualifying service under current section 329. 29/ It includes
also annual training duty and attendance, while in the active military service, at a service school designated by the
military authorities. 29a/ Active duty in a noncombatant capacity is qualifying service. 29b/

(v) Standby Reserve. A member of the Standby Reserve is one who is a member of the reserve components, other than
those in the Ready Reserve or Retired Reserve, who is liable for, but is not on, active duty as provided by law. Such
status does not constitute qualifying service. 29c/

(5) Proof of service. (i) Naturalization purposes. Under current section 329, a petitioner who is still in service must
prove that he has been serving honorably in active-duty status by a certification from the executive department.
Section 324A, on the other hand, permitted the service factor to be established by the affidavits of two qualified
citizen witnesses. However, if the petitioner has been discharged, such certification is and always has been the
required method for establishing the nature of service and discharge for naturalization purposes.

(ii) Revocation purposes. The revocation provisions of section 324A were practically identical with those of section
329, and when revocation was and is based upon a separation under other than honorable conditions, such
circumstances had and has to be established by certification from the executive department.

(iii) Types of discharges. 32 CFR, Part 41, sets forth the types of discharges from military service, the basis therefor,
and the procedures for effecting discharges.
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(6) Good moral character, attachment, and favorable disposition requirements. The captioned requirements were
prerequisites under section 324A, 30/ and continue to be such under current section 329, whether the petitioner seeks
to qualify by service under the Lodge Act 31/ or during one of the specified periods of conflict. However, neither
section prescribes a definite period for which these qualifications must be established. When no specific period of
residence is required, but the petitioner is required to establish good moral character, attachment, and favorable
disposition, consideration must be given to his conduct and utterances during a reasonable period of time
immediately preceding the filing of the petition for naturalization and during the period between the date of filing
and the final hearing. 32/ (Revised)

In determining whether the petitioner has met the burden of establishing good moral character, the inquiry into these
matters shall extend to the petitioner's entire lifetime. Should the inquiry disclose relevant adverse conduct or
activity which occurred during a reasonable period of time immediately preceding the date of the petition, and/or
during the period between the date of the petition and final hearing, and the adverse information is of sufficient
weight and probative value to warrant the finding, it shall be concluded that the petitioner has not sustained the
burden of proof, and he shall be deemed ineligible for naturalization. 33/ The denial of naturalization under such
circumstances would be predicated upon the conclusion that the petitioner, for example, had failed to establish that
he was a person of good moral character at the time he filed his petition and not that he had failed to establish good
moral character during a reasonable period immediately preceding the date on which the petition was filed. If,
however, the misconduct occurred after the filing of the petition, good moral character would be lacking at the time
of the final hearing. (Revised)

An honorable discharged petitioner has been denied naturalization under current section 329 when he concealed a
previous arrest record during a preliminary examination in order to facilitate his naturalization, even though the
undisclosed record did not contain a felony conviction. 34/ Similarly, denial was based on the commission of
adultery on numerous occasions within approximately 3-4 months prior to filing the petition. 34a/ (Revised)

(7) "Separated under honorable conditions" requirement. (i) Undesirable discharge. A petitioner who was issued an
undesirable discharge from the Marine Corps in 1954 because he falsified his name, age, place of birth, citizenship,
arrest record, and previous military service was held not to have met this requirement, since under section 13254 of
the Marine Corps Personnel Manual an undesirable discharge is defined as a separation under conditions other that
honorable, issued for unfitness, misconduct, or for security reasons. 35/

(d) Ineligibility based upon separation or discharge "on account of alienage". (1) Binding effect of executive
department certification. Section 324A of the Nationality Act of 1940, as amended, and current section 329 provide
that no person separated "on account of alienage" shall be regarded as having served honorably or as having been
separated under honorable conditions for purposes of naturalization under these sections. Based upon a substantial
number of court decisions construing section 324A  35a/ and comparable provisions found in earlier enactments,
35b/ the Service previously held that when the executive department certification reflected a separation (discharge)
on account of or by reason of alienage, naturalization under section 329 was barred without regard to the
circumstances surrounding the separation (discharge), and even though the separation (discharge) was under
honorable conditions and was initiated by and for the convenience of the government, rather than by the request or
application of the serviceman. 35c/ (Revised)

The Service now follows the holding In re Petition for Naturalization of Lennox Watson 35d/ that Congress did not
intend that aliens discharged for the convenience of the government should be barred from naturalization. In order
to bar naturalization as a result of discharge on account of alienage the alien must be shown to have been discharged
pursuant to an application made by him on the ground that he is an alien. (Added)
(2) Separation or discharge from service performed other than during a qualifying period. The disqualification from
naturalization contained in the sections mentioned immediately above, based on separation or discharge "from such
service on account of alienage" does not encompass every period of military service which an alien or a noncitizen
alien national may have performed. It is the view of this Service that the reference to "such service" is reasonably
interpreted as referring to a qualifying period of service upon which a petitioner relies for the benefits of section 329.
The provision is not broad enough to include every other period of military service performed by a petitioner. That
this is the reasonable and proper interpretation of the provision is evident from the contrasting disqualifying
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language in section 328 (b) (3) which bars from naturalization thereunder petitioners who received other than
honorable discharges for "periods of service not relied upon for the benefits of" section 328. There is no similar
provision included in section 329.

Thus, an alien honorably discharged from service performed during and in a qualifying period and area is eligible
for naturalization under section 329, notwithstanding he was discharged on account of alienage from a subsequent
unrelated and separate period of service. 35d/

(e) Korean hostilities statute. (1) Service requirement and effective period. This statute, the Act of June 30, 1953,
otherwise known as Public Law 86, provided for the expeditious judicial naturalization of aliens, upon completion
of at least 90 days' active and honorable service in the United States Armed Forces during a specified period (June
25, 1950 - July 1, 1955) extending beyond the termination date of the Korean conflict. Under the statute, all petitions
had to be filed before January 1, 1956.

(2) Overseas naturalizations. The statute also authorized the administrative naturalization of aliens abroad based
upon the same qualifying military service described above, and Service officers were designated to perform that
function. A record of each naturalization accomplished in this manner was subsequently filed in a naturalization
court within the United States designated by the petitioner.

(3) Applicable basic naturalization requirements. The 1953 enactment did not waive the basic naturalization
requirements of the present law, such as good moral character, attachment, favorable disposition, 36/ or knowledge
of the English language, United States history and government; 37/ nor did it permit the naturalization of
subversive aliens. 38/ In addition, the act excluded conscientious objectors who performed no military duty or
refused to wear the uniform, as well as persons discharged under other than honorable conditions or pursuant to a
claim of alienage.

(4) Lawful entry, physical presence, and residence requirements. Eligibility required a lawful admission to the
United States, but not necessarily for permanent residence. However, aliens who were not admitted for permanent
residence were required to have been physically present within the United States for a single period of one year after
lawful entry and before military induction. Such lawful admission and physical presence sequences were required
to immediately consecutive. 39/ However, it was not necessary that the one year's physical presence immediately
precede induction. Moreover, the fact that such aliens were no longer maintaining status as lawful residents at the
time of induction was immaterial. 40/

Aliens who were lawfully admitted for permanent residence prior to filing a petition, whether such admission
occurred before or after the period of requisite service, were not required to establish any specified period of prior
physical presence or residence in the United States or any state.

(5) Revocation procedures. Citizenship conferred under Public Law 86 is subject to revocation under substantially
the same circumstances, conditions and procedure that govern revocation of status acquired pursuant to current
section 329. 41/ However, when revocation is predicated upon a discharge under other than honorable conditions
subsequent to the qualifying service, it is permissive rather than mandatory, and the court in its discretion may, 42/
or may not 43/ revoke the former serviceman's naturalization.
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Footnotes

FN 1/ See INTERP 328.

FN 2/ Sec. 4, Act of June 29, 1906, as amended.

FN 3/ Application of Campbell, 5 F. 2d 247 (1925); also see Op. Sol. of Labor, Jan, 1926, CO file 79/9.

FN 4/ See Acts of July 19 and November 6, 1919, May 26, 1926, March 4, 1929, May 25, 1932, June 24, 1935,
August 23, 1937, June 21, 1939, December 7, 1942.

FN 5/ See U.S. v. Chandler, 152 F/ Supp. 169 (1957).

FN 6/ Sec. 701.

FN 6a/  I&NS v. Marciano Haw Hibi, 414 U.S. 5 (1973). (Revised)

FN 7/ See INTERP 340.

FN 8/ U.S. v. Tarantino, 122 F. Supp. 929 (1954).

FN 9/ 75 Stat. 654.

FN 9a/ 82 State. 1343.

FN 9b/ Federal Register, Vol 43, No. 183, September 20, 1978 at page 42237. (Added)

FN 10/ Gen. Coun., file 500/2, sec. 324A, February 9, 1950.

FN 11/ Sec. 405.

FN 12/ Petition of Strati, 131 F. Supp. 786, aff'd. 223 F.2d 470 (1955).

FN 13/ Petition of Zirpolo, U.S.D.C., E.D. Mich., A-7225009 (1951); Gen. Coun., A-6155400, July 1, 1949, which
position was reiterated in Petition of Smith, U.S.D.C., Chicago, C-6632128 (1953), but petitioner admitted over
objection.

FN 14/ Yuen Jung v. Barber, 184 F.2d 491, 497 (1950).

FN 14a/ Petition of Chin Lee, 91 F, Supp. 550 (1950).

FN 15/ Petition of Garces, 192 F, Supp. 439 (1961).

FN 15a/ See sec. 284, I. and N. Act.

FN 15b/ Petition for Naturalization of Dock Cheong Toy, U.S.D.C., N.D.I11., 730-P-443770 (1966),
unreported - court memorandum in CO 318-P.

FN 16/ Villarin v. U.S., 307 F.2d 774 (1962).

FN 16a/Petition of Convneto, 210 F. Supp. 265 (1962), affirmed, per curiam, 336 F.2d 954 (1964); In re Petition of
Zamora, 232 F. Supp. 1017 (1964); In re Torres, 204 F. Supp. 1021 (1965).
FN 16b/ In re Gabriel, 319 F. Supp. 1312 (1970).
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FN 16c/ In re Petition of Rogue, 339 F. Supp. 339 (1971); In re Petition of Alon, 342 F. Supp. 596 (1972), one year
extension at Point Mugu, California, of enlistment in Philippine Islands.

FN 16d/ Petition of Ambrocio Navarro Koh, U.S.D.C., S.D., N.Y. (1964), unreported, op. in CO 329-P; Petition
of Rolando Parungao Lapuz, U.S.D.C., N.D., Cal. (1965) A-14264700, unreported.

FN 17/ Petition of Benito Aranas, U.S.D.C., N.D., Calif. (1965) A-10770346, unreported; Villarin v. U.S., 307 F.2d
774 (1962).

FN 18/ Memorandum, Asst. Commr., Naturalization, Oct. 7, 1965, re Petition of Rizal Medina Melondias,
A-14674025 (petition withdrawn); Petition of Jose Monicayo Santos, U.S.D.C., Dist. of Guam (1971), A-1982882,
unreported memorandum opinion; see U.S. v. Chen, 170 F.2d 307 (1948).

FN 18a/ In re Fechalin Ladrido, supra, note 18; Petition of Jose Monicayo Santos, supra, note 18.

FN 18b/ Petition of Yiu Nam Donn, 512 F.2d 808, (C.A. 3, 1975).

FN 18c/ Petition of Jesse Ignacio Sandow, U.S.D.C., S.C. (1974), unreported,
CO 329-P.

FN 18d/ U.S. v. Pasion, 524 F.2d 249 (C.A. 9, 1975).

FN 19/ See definition in current sec. 101(a)(38).

FN 19a/ Cf. See INTERP 316.1(b)(2)(i) and authority cited therein; CONTRA to Service position -
reenlistment in Midway Islands after Aug. 21, 1959, held to be reenlistment in U.S. for sec. 329 purposes, Petition of
Federico Baranta Barredo, U.S.D.C., District of Hawaii (1970), A-17849660, unreported.

FN 19b/ Cf. Cunard SS Co., Ltd. v. Mellon, 262 U.S. 100, 122 (1923); 3 I. & N. Dec. 677 (1949); see 32 CFR
94.4(b)(i).

FN 20/ Petition of Mata, 196 F, Supp. 523 (1961); Petition of Garces (Ramos), 192 F, Supp. 439 (1961); Petition of
Cabezon, 210 F, Supp. 919 (1962); Dela Cena v. U.S., 249 F.2d 341 (1962). See also In re Git, 161 F. Supp. 821 (1958),
enlistment in China; Petition of Han, 178 F. Supp. 199 (1959), enlistment in Australia.

FN 20a/ Sec. 329(b)(4).

FN 20b/ 10 U.S.C. 1552(a) authorizes correction of any military record if necessary to correct an error or
remove an injustice.

FN 20c/ Memo of Asst. Commr., Naturalization, CO 329-P, dated July 21, 1972, file of Diosdado Batac,
A-14220099. Grant-Facts recommendation accepted by court without opinion. Petition of Batac, U.S.D.C., Norfolk,
Virginia (1973)(unreported).

FN 20d/ Petition of Martinez, 202 F. Supp. 153 (1962); cf. Ma v. Barber, 357 U.S. 185 (1958); Yuen Sang Low
et al. v. Atty. Gen., 479 F.2d 820 (C.A.9, 1973).

FN 20e/ 31 Stat. 748, 757.

FN 20f/ Cf. 10 U.S.C. 321-336 (1946 ed.), and derivation thereof.

FN 20g/ Petition of Garces (Ramos), 192 F, Supp. 439 (1961); also cf.  Petition of Roble, 207 F, Supp. 384
(1962), and Miguel v. McCarl, 291 U.S. 442 (1934), at page 452-453; In re Escalona, 311 F. Supp. 648 (1970).
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FN 21/ Act of Mar. 27, 1942 (56 Stat. 182, 187); INS v. Marciano Haw Hibi, 475 F.2d 7 (C.A.9, 1973).

FN 22/ Sec. 14, Public Law 190, 79th Cong., 1st Sess. (59 Stat. 543).

FN 23/ Petition of Garces (Ramos), note 20g/, supra, at page 440.

FN 24/ Text quoted, note 3, p. 836, Petition of Agustin, 62 F. Supp. 832 (1945).

FN 24a/ Petition of Agustin, 62 F. Supp. 832 (1945) (recognized guerrilla unit); Petition of Munoz, 156 F.
Supp. 184 (1957) (recognized guerrilla unit); Petition of Escalona, 311 F. Supp. 648 (1970 ) (unrecognized guerrilla
unit). See Gongora v. U.S., 183 F. Supp. 872 (1960); Logronio v. U.S., 133 F. Supp. 395 (1955); 40 Op. A.G. 185 (1942).

FN 25/ P.L. 301, 79th Cong., 2d Sess. (60 Stat. 6, 14).

FN 26/ Petition of Munoz, 156 F. Supp. 184 (1957); cf Logronio v. U.S., 133 F. Supp. 395, 404 (1955).

FN 27/ See Petition of Delgado, 57 F. Supp. 460 (1944).

FN 28/ See sec. 1, Act of Jan. 28, 1915 (38 Stat. 800); 14 U.S.C. 1, and historical note thereunder; 10 U.S.C. 101(4).

FN 29/ Petition of Walter Wo Lum Jang, U.S.D.C., N.D., Calif., A-14213956 (1966), unreported.

FN 29a/ 10 U.S.C. 101(22).

FN 29b/ In re Kinloch, 53 F. Supp. 521 (1944); In re Sawyer, 59 F. Supp. 428 (1945).

FN 29c/ See 10 U.S.C. 273(a); Petition of Yiu Nam Donn, 512 F.2d 808 (CA 3, 1975).

FN 30/ See Gen Coun., file A-5941326, Oct. 30, 1950.

FN 31/ See INTERP 329.2.

FN 32/ See Yuen Jung v. Barber, 184 F2d 491, 496 (1950); Petition of Luis Benjamin Pedro Ponce de Leon-Angulo,
U.S.D.C., Ore., A-1260679 (1976), unreported. (Revised)

FN 33/ In re Petition of Suey Chin, 173 F. Supp. 510 (1959); see Petition of Clifford Robert Drouillard, U.S.D.C., E.D.,
Mich., A-8857380 (1967), unreported.

FN 34/ U.S. v. Docherty, 212 F.2d 40 (1954).

FN 34a/ Petition of Luis Benjamin Pedro Ponce de Leon-Angulo, U.S.D.C., Ore., A-1260679 (1976),
unreported.

FN 35/  Petition of Clifford Robert Drouillard, U.S.D.C., E.D., Mich., A-8857380 (1967), unreported.

FN 35a/ In re Leif Horn Hansen, A-6723524, U.S.D.C., S.D., N.Y. (1950);  In re Carl Runar Karlquist ,
A-5919886, U.S.D.C., S.D., N.Y. (1949), In re Paul D'Souza, A-9681916, U.S.D.C., S.D., N.Y. (1949); In re Herman
Schell, A-4985285, U.S.D.C., San Francisco, Calif. (1949) all cases unreported, without written opinion.
FN 35b/ Petitions filed pursuant to section 701 of the Nationality Act of 1940, as amended, were denied
under a comparable provision in section 704 of that statute, in which connection, see In re Ansgar Askildesen,
A-9734711, U.S.D.C., Dis. of Mass., Boston (1946); In re Johannus Bartus Jacobus Mayer, A-5195478, U.S.D.C., W.D.,
S.C., Greenville (1945); In re Peder Pedersen, A-9743752, U.S.D.C., S.D., N.Y. (1945); all unreported, without written
opinion. Also see U.S. v. Harbanuk, 62 F.2d 759 (C.A.2, 1933), wherein the petition was denied pursuant to a
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comparable provision in section 1 of the Act of May 26, 1926.

FN 35c/ CONTRA: Petition of Otto Bagai, A-6337929, U.S.D.C., San Francisco, Calif. (1970), unreported.

FN 35d/ 502 F. Supp. 145 (1980). (Added)

FN 35d/ Memorandum, Asst. Commr., Natz., dated Oct. 13, 1972, CO 329-P; file James Keith Leembruggen,
A-6736202.

FN 36/ See INTERP 316.

FN 37/ See INTERP 312.

FN 38/ See INTERP 313.

FN 39/ Tak Sham Fong v. U.S., 359 U.S. 102 (1959); U.S. v. Boubaris, 244 F.2d 98 (1957).

FN 40/ Petition of Apollonio, 128 F. Supp. 288 (1955).

FN 41/ See INTERP 340.

FN 42/ U.S. v. Sommerfield, 211 F. Supp. 493 (1962).

FN 43/ U.S. v. Meyer, 181 F. Supp. 787 (1960).
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Interpretation 329.2 Act of June 30, 1950 (foreign enlistees).

(a) Legislative history.
(b) Eligibility factors.
(c) Remedial action in case of early discharge to transfer to reserve.
(d) Temporary Disability Retired List (Certificate of Retirement).

(a) Legislative history. This enactment, otherwise known as the Lodge Act, is the first legislation permitting aliens
to enlist or reenlist in the United States Army while outside the United States. Authority until June 30, 1953, for
2,500 male aliens to enlist or reenlist for periods of not less than 5 years was initially conferred by the statute.
Authorized enlistments were increased to 12,500 by the Act of June 19, 1951, which also extended to June 30,
1955, the period within which such enlistments might be effected; and further extensions to June 30, 1957, and
July 1, 1959, were granted by the Acts of July 12, 1955, and July 24, 1957, respectively.

(b) Eligibility factors. An alien who enlisted or reenlisted pursuant to the above legislation, and is engaged in
completing his tour of duty, is not required to present an immigrant visa when applying for admission as a
member of the army under military orders. Moreover, if such alien has entered the United States, its outlying
possessions, or the Canal Zone at some time during the period of his army service, pursuant to military orders,
he will be considered to have been lawfully admitted to the United States as a permanent resident of purposes of
naturalization under current section 329, as soon as he is in fact honorably discharged following completion of at
least 5 full years of service. Furthermore, even though he lacks service during a qualifying war period specified
in section 329, his eligibility to proceed with naturalization under that section is concurrently perfected by the
honorable discharge after completion of the full 5-year period of service. 44/

When an alien qualifies as a lawful permanent resident upon the above basis and applies for naturalization, the
Department of the Army shall be requested to certify that he entered the United Staes, its outlying possessions,
or the Canal Zone pursuant to military orders on a specific date, and to state the manner of such entry.

The fact that a Lodge Act enlistee may have reenlisted following his honorable discharge after a full 5 years of
service, and is a member of the armed forces at the time he petitions for naturalization, does not effect his
eligibility.

However, should a Lodge Act serviceman be honorably or otherwise discharged before completing the requisite
full 5-year period of  service, he reverts to the immigration status he had prior to enlistment, and he cannot be
regarded as having been lawfully admitted for permanent residence and eligible for naturalization, as provided in
section 402(e) of the Act. 45/

(c) Remedial action in case of early discharge to transfer to reserve. Remedial action in one case involved a
serviceman to whom the military authorities purposefully granted an honorable discharge prior to termination of
the 5-year period so that he might immediately thereafter reenlist and thereby become eligible for certain benefits
for which he would not otherwise qualify. The serviceman actually had completed 5 years' honorable service at
the time the petition was filed but not prior to his honorable discharge. While obviously the eligibility factors
described in (b) above were not technically present in this situation, the equities prompted the Service to present
the case with a grant-facts recommendation. However, the court declined to take favorable action. 46/
Thereafter, the situation was satisfactorily adjusted by the military authorities through an amendment of the
records to reflect discharge on the day after completion of the 5-year period and reenlistment on the next day
following.

A second type of case involving remedial action concerned a Lodge Act enlistee who, after he had completed a
full 5-year period of honorable service, was transferred to a reserve component without being granted an actual
honorable discharge. Upon inquiry of the military authorities, it was determined that the transfer to the reserve
component was in violation of United States Army regulations and that the serviceman should have been granted
an honorable discharge. Thereafter, the situation was resolved by the issuance of the requisite discharge. 47/

Should cases of the two types mentioned above arise in the future, remedial action should be sought by bringing
the matter directly to the attention of the Adjutant General, Headquarters, Department of the Army, Washington,
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D.C. 20310.

(d) Temporary Disability Retired List (Certificate of Retirement). A Lodge Act enlistee who served actively for
approximately two and one-half years and then was transferred to the Temporary Disability Retired List for an
additional period of almost five and one-half years, was regarded as having "completed five or more years of
military service" within the meaning of the Lodge Act. Moreover, an honorable Certificate of Retirement issued to
him by the Army when he was permanently retired at the end of the five and one-half years was considered to be
the equivalent of the honorable discharge contemplated by the Lodge Act. Upon such basis, the enlistee was
found to be qualified for naturalization under section 329. 48/
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Footnotes

FN 44/ See sec. 402(e), Immigration and Nationality Act.

FN 45/ 10 I. & N. Dec. 17 (1962).

FN 46/ See Petitions of Waldner and Kelemen, A-11203868 and A-13430743, respectively, U.S.D.C., Washington,
D.C. (1963), unreported.

FN 47/ See Petition of Wladyslaw Dacum, A-11857617, U.S.D.C., Hartford (1964), unreported.

FN 48/ In re Todorov, 253 F. Supp. 977 (1966); see Petition of Yiu Nam Donn, 512 F.2d 808 (CA 3, 1975), fn 5.
(Revised)
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Interpretation 330.1  Naturalization of seamen under former statutes.

(a)  Legislative history.
(b)  Seaman service deemed naturalization residence under former statutes.
(c)  Vessels qualified under former statutes.
(d)  Other exemptions accorded season under former statutes.

(a)  Legislative history.

  Because of constant periodic absences of alien seamen from the United States in pursuit of their calling, they have
always found it difficult, if not impossible, to meet the usual requirements for naturalization.  Midway in the latter
half of the 19th century, Congress recognized the need for special legislation which would permit this alien class to
acquire their maritime occupation.

The first of the above statutes was the Act of June 7, 1872, later rewritten as section 2174, Revised Statutes of 1878,
which permitted a declarant alien seamen to become  a citizen upon the establishment  of the three years'  service
with good conduct, aboard a United States merchant vessel, irrespective of any period of residence in the United
States.  A seamen who had so served was also entitled to receive a Seamen's protective Certificate which gave him
the same protection abroad as that accorded a citizen even though he had not as yet acquired such status. 

The above section 2174 continued as current law 1/ until its repeal by the Act of May 9, 1918, which added
somewhat modified provisions of similar import to the Act of June 29, 1906. 2/  With the exception of minor
revisions, 3/  the 1906 statutory provisions continued in effect until supplanted by sections 307(d) and 325 of the Act
of October 14, 1940.

The aforesaid section 325 was completely written by the Act of September 23, 1950, to the extent that the substance of
its provisions was in every way identical with that of the provisions of section 330(a)(1) of the current Act;
otherwise, the 1940 statutory provisions continued without change until enactment of the present legislation.

(b)  Seamen service deemed naturalization residence under former statutes.  The special provisions relating
to seamen invariably required a prescribed period of service with food conduct aboard vessels described in the
statutes and provided for acceptance of such service as, or in lien of , the United States, state, or county residence
usually required for naturalization.  Judicial option differed, however, as to whether the three years' service
specified by the 1918 Act was sufficient for naturalization.  Judicial opinion differed, however, as to whether the
three years' service specified by the 1918 Act was sufficient for naturalization, lacking further compliance with the
residence requirements.  Some courts held that the statute did not eliminate five years' United States residence as a
requisite and denied citizenship when it was affirmatively established that a seamen's residence within the United
States, including the period of sea service, had in fact been less then five years. 4/

The aforesaid conflict in the courts was resolved, however, by modified language contained in the 1929 legislation
which specifically exempted qualified seamen from compliance with the residence requirements and led to a ruling
that the requisite to service at sea was a sufficient basis for naturalization without further United States residence. 
5/

Under various circumstances specified in the 1940 legislation, as originally enacted, seamen with five years' service
could be naturalized without the continuous United States and state residence normally required for naturalization.
6/  Moreover, certain service, even for a lesser period, constituted residence within the United States for
naturalization purposes generally, provided other specified statutory conditions were met. 7/

(c)  Vessels qualified under former statutes.  (1)  Prior to 1929.  The various seamen statues differed
somewhat as to the type of vessel upon which service might be performed.  Prior to the 1918 Act. United States
merchant  vessels alone were specified, a category which included coast-wise 8/ and lake-going 9/  steamers, but
did not comprehend a private yacht 10/ or a supply ship for repair work on cables.  11/
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Then 1918 statute added United States Government vessels and United States fishing vessels to the qualified group
above, but also provided that merchant and fishing vessels had to be of more than twenty tons burden, a term which
refereed to a certain carrying capacity by measurement rather than by weight.

Under a proviso of the above 1918 enactment, service on a vessel of a foreign registry did not constitute residence
within the United States for naturalization purposes and also broke the required continuity for any such residence
previously acquired. 12/  The proviso was modified somewhat by the 1932 legislation which made it inapplicable
to American - owned vessels.

(2)   Acts of 1929 and 1940.  Vessels designated by the 1929 Act 13/ included those of the United States
Government, and all public and private vessels of more than twenty tons of burden, other than foreign vessels,
whether or not such vessels were documented under the laws of the United States.

Section 325 of the 1940 statute, as originally enacted also approved the above types of vessels, except that a public or
private ship had to have a home port in the United States Government, the craft was a vessel of then United States
Government within the meaning of the original provisions of section 325, even though it was leased an operated by a
person or part apart form the government,  In addition, the term "foreign vessels" under such provisions did not
include a vessel owned by a foreign firm or cooperation where such firm or corporation holding title to the vessel
was a subsidiary owned wholly by an American firm or corporation. 14/  Service on an vessel delivered to the War
Shipping Administration under a time charter agreement giving that agency command, possession, and control over
its navigation was considered service on a vessel of the United States Government.  (Revised)

Section 307(d) of the 1940 statute specified vessels owned directly by the United States Government, as well as
American-owned or registered vessels with a home port in the United States.

(d)  Other exemptions accorded seamen under former statutes.  The original seamen provisions of the 1940
enactment 15/  conferred upon the qualified alien virtually the same exemptions from the general naturalization
requirements as were granted aliens with the service in the armed forces under section 324 of the same statute.  16/ 
Thus, they afforded not only similar relief from the residence requisites as previously outlined herein, but also from
such requirements as a declaration of intention, certificate of arrival (lawful admission for permanent residences),
17/ and residence within the court's jurisdiction. 

The similarity referred to above found further expression in the fact that the military and seamen sections mentioned
also made the extent of exemption dependent upon whether the petition  for naturalization was filed while the alien
was still in service, within six months following termination thereof, or thereafter, and required certain witness'
testimony when service was not continuous.

Like the above 1940 Act, the 1918 statute also eliminated various naturalization requirements, but to a lesser extent,
and under the latter enactment, a petition also could not be filed later than six months after termination of service.

Footnotes

FN 1/ U.S. V. Lengyel, 220 F. 720 (1915).

FN 2/ 7th and 8 th subdivs., sec.4.

FN 3/ Acts of March 2, 1929, May 25, 1932, June 15, 1935.

FN 4/ In re Koch, 18 F. 2d 425, 427 (1927).

FN 5/ Petition of Bone, 19 F. Supp. 219 (1937)
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FN 6/ Sec. 325.

FN 7/ Sec. 307(d)

FN 8/ In re Lind, 192 F. 209 (1911).

FN 9/ In re Sutherland, 197 F. 841 (1912)

FN 10/ In re Cook, 239 F. 782 (1917).

FN 11/ In re Jupp, 274 F. 494 (1929).

FN 12/ McDonald v. U.S., 279 U.S. 12 (1929).

FN 13/ See Petition of Gislason, 47 F. Supp. 46, 49 (1942).

FN 14/ See U.S. v. Camean, 174 F. 2d 151 (1949).

FN 15/ Sec. 325.

FN 16/ See INTERP 328.

FN 17/ See In re Fleiscmann, 49 F. Supp. 223 (1943).
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Interpretation 330.2  Naturalization of seamen under Immigration and Nationality
Act. 

(a)  Benefits based upon seamen service before September 23, 1950,   preserved.
(b)  Current section(a)(1)

(a)  Benefits based upon seamen service before September 23, 1950, preserved.   Subject to conditions
specified therein, subdivisions (2) and (3) of the current section 330(a) preserved, for a limited period of time, the
right to count such service on vessels described in original section 325 of the 1940 statute mentioned above, as
residence and physical presence in the United States within the meaning of current section 316(a).

(1)  Section 330(a)(2).  (I)  Section to pending petition filed before December 24, 1952.  It has been held that a
seamen who filed a petition for naturalization subsequent to September 23, 1950, based upon as aggregate of the five
years' service performed  prior to such date, which petition remained pending and undetermined on and after
December 24, 1952, might avail himself if the exemptions contained in section 330(a).  The court considered a
petition thus pending to be the equivalent of a petition filed within one year after the effective date of the current
statute as sanctioned by subdivision (2). 18/

(ii)  Types of qualifying service.  It has been held that time served as a master of a vessel while it was being
repaired, outfitted, and subjected to trials within the harbor limits of New York constituted service within the
meaning of subdivision (2) of section 330(a) even thought the vessel never put to sea.

(2)  Section 330(a)(3).  (I)  Requirement of lawful admission for permanent residence.  Service for less than
five years on prescribed vessels prior to September 23, 1950, counted as residence and physical presence in the
Untied States for the purpose of filing, on or before September 23, 1955, a petition under subdivision (3), if at any
time prior to such filing the seamen had been lawfully admitted for permanent residence.  However, that subdivision
does not exempt the seamen from the requirement of section 316(a) that residence and physical presence in the United
States must follow a lawful admission for permanent residence, if such residence and physical presence is not based
upon service on vessels.

(ii)  Requirement of serving on vessel on September 23, 1950.  While subdivision (3) of section 330 (a)
requires an applicant to establish that he was serving on a vessel on September 23, 1950, it does not require that he
shall have been on board the vessel on that date.  The requirement is satisfied even though the entire date was spent
ashore awaiting the departure of the vessel after, for example, repairs, refueling, or loading of cargo.  The
requirement is also satisfied by one who, on September 23, 1950, was no longer a member of the crew or otherwise
employed on a vessel, provided he was on that date still occupationally a seamen and awaiting assignment to
another vessel.

(3)  Naturalization exemptions based upon service before September 23, 1950, not preserved by savings
clause, Immigration and Nationality Act. Except as provided in current section 330(b), subdivisions (2) and (3) of
present section 330(a) provide the only means by which seamen service prior to September 23, 1950, can be utilized
for naturalization purposes since enactment of the present legislation.

The above conclusion prevails despite the established fact that naturalization eligibility under the 1940 Act,, in some
instances,  has been preserved by the savings clause of the current statute. 20/  Eligibility peculiar to section 325 of
the 1940 statute, as originally enacted, could not survive by virtue of the savings clause, since the amendatory
legislation of 1950 destroyed such eligibility in the absence of a pending petition.  Under such circumstances, a
person who was eligible under original section 325 by reason of exemption had no "status" or  "condition" of
eligibility on December 24, 1952, that could be preserved by the current savings clause. 21/

(b)  Current section 330(a)(1).  (1)  Home port requirement,  As  similarly defined for purposes of section
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325(a) of the 1940 enactment, 22/ the term "home port," as used in the current section, means the regular and usual
port tot which a vessel normally returns after completion of a voyage and at which it customarily pays off and
discharges its crew.

In the above connection, it has been held that a ship engaged entirely in foreign commerce between foreign ports
cannot have its home port in the United States. 23/

(2)  Full legal and equitable title.  Full legal and equitable title is not regarded as in a United States
corporation when the vessels is owned by a corporation organized under the laws of a foreign corporation may be a
wholly-owned subsidiary of a corporation organized under the laws of the United States.  If a case arises,
consideration will be given whether service on a privately-owned vessel operated by the United States Government
or an agency thereof under a time charter agreement is qualifying.  (Added)

(3)  Period of imprisonment by enemy.  Alien seamen captured by the enemy while serving on American
vessels may count the time of imprisonment in computing the period of service required by the section.

(4)  Proof of required service.  (I)  Certificates from vessel masters.  The provisions of subdivision (1) of
section 330(a) relating to certificates from masters of vessels, are directory and not mandatory, as were those
analogous section 325(b) of the 1940 statute.  The provisions of the current section, like those of the earlier one, are
satisfied by the production of good conduct certificates authenticated by the signature of an appropriate officer of the
firm or corporation owning the vessel, the individual owner of the vessel, or the appropriate officer of the vessel, if
the owner certifies that such officer was in a position of authority and had actual knowledge of the service and
conduct of the applicant.  Such certificate need not be under oath but must clearly reflect service with good conduct.

(ii)  Certificate of United States Maritime Service.  The official "Certificate of Discharge to Merchant
Seamen,"  Form CG-718A, issued by the United States Coast Guard, is not considered a certificate of honorable
service or service with good conduct.  This certificate is issued pursuant to statute to show the actual period of
service of the seamen and is issued even though the service was not honorable or was not with good conduct.  If such
a certificate is presented the applicant shall be required to obtain proof of honorable service or service with good
conduct in the form of a master's certificate or its equivalent as a described in (I) above.

(iii)  Proof when absence is for less than one year.  A seamen who has been absent from the United States for
a continuous period of less than one year while serving on vessels described in the current section and who does not
claim residence or physical presence in the United States on the basis of such service is not required to present duly
authenticated copies of the records or certification from the masters of the vessels.

 (5)  Section's benefits may be used in cases arising under current section 319.  An applicant for
naturalization claiming constructive residence for naturalization claiming constructive residence through the
service on vessels described in section 330 is eligible for the benefits of that section even though proceeding under
section 319 or any other special provisions of the current statute granting exemptions from the general requirements.
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Footnotes

FN 18/ Petition of Flores, 147 F. Supp. 259 (1956).

FN 19/ Petition of Karadzas, 124 F. Supp. 25 (1954).

FN 20/ See INTERP 405.

FN 21/ Application of Tano, etc., 139 F. Supp. 797 (1955), aff'd., 237 F. 2d 916 (1956)

FN 22/ Application of Aguirre, 90 F. Supp. 668 (1950).

FN 23/ Petition of Witt, 118 F. Supp. 855 (1954).
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Interpretation 331.1  Alien enemy naturalization. 

(a) Generally
(b) Alien enemy defined.

(a)  Generally.  (1)  Early Statutes.  Legislation permissive of alien enemy naturalization is founded upon
the premise that many person in such category are unquestionably loyal to the United States and should not be
denied the privilege of becoming citizens merely because of their technical status as alien enemies. 1/  Contrary to
such viewpoint, the first alien enemy statutes not only provided for the restraint, regulation, and removal of aliens in
the class, 2/ but also specifically prohibited their naturalization if they had such status at the time application. 3/

However, during the War of 1812 the 1802 statute was amended by the Act of July 30, 1813 (sec. 2171, R.S., 1878) to
permit the naturalization of resident alien enemies who, on the date the war began (June 18, 1812(, were eligible for
naturalization without a declaration of intention, or who, prior to such date, had filed such declarations.  The
amendatory act also stipulated that its provisions should not prevent the apprehension and removal of an alien
enemy agreeably to the law, a provision which confirmed the full vitality of the first alien enemy statute of 1798, and
has since been perpetuated in all subsequent legislation.

Section 2171; Act of June 29, 1906.  The naturalization provisions of section 2171, having been designed to aid alien
enemies of the War of 1812 only, necessarily ceased to exist when that conflict ended.  The provisions prohibitive of
naturalization, however, not only survived the end of the war but also passage of the Act of June 29, 1906, and
continued without change until specifically repealed by the Act of May 9, 1918.  Contrary to administrative
viewpoint, 4/ a few courts declined to apply the section's name to aliens of German nationality whose petitions for
naturalization were filed prior to the outbreak of World War I, but were not finally heard until after war began. 
Such authority contended that the petitioner, not being an alien enemy at time of application was entitled to
naturalization. 5/

The above question of interpretation arose for the first time with enactment of the 1906 legislation which required
the filing of a formal petition for naturalization and a subsequent waiting period before the petition could be finally
heard. 6/  Under prior procedural provisions no  formal petition was required, and the alien's application for
citizenship was made in open court contemporaneously with the hearing on his admission.

(3)  1918, 1940, 1952 statutes.  (I)  Comparative analysis.  Provisions permitting alien enemy naturalization
under conditions substantially similar to those specified in the 1813 law were added to the Act of June 29, 1906 7/
by the Act of May 9, 1918, and were subsequently reenacted as a part of the present legislation.  As distinguished
from the earlier act, the 1918 and 1940 statutes pertained to any war, and specifically conditioned the eligibility of
the declarant alien by requiring declaration which was made at least two and not more than seven years prior to the
beginning of a state of war. 8/ 

The 1918 and 1940 statutes also enlarged the scope of the earlier 1813 law by authorizing the naturalization of alien
enemies under conditions and procedures almost identical with those found in the current 1952 law.  However,
exception from the classification of alien enemy, required if the President under the two former statutes, is now the
responsibility of the Attorney General, and unlike the practice established under the 1940 legislation, such exception
must be granted before the filing of a petition for naturalization.  Once an exception is granted by the Attorney
General, an applicant ceases to be an alien enemy and his petition may be filed and disposed of in the same manner
as that of  an alien friend.

(ii)  90-Day waiting period.   Alien enemies who were eligible for naturalization under the 1918 and 1940
enactments on a basis other than that of presidential exception, were also subject to a 90-day delay in final hearing
which is similarly imposed by the present statute.  A waiver of the 90-day waiting period was provided for by an
amendment of the 1940 act, 9/ and similar action is permitted under the present statute by regulations.

(iii)  Hearing and entry of final order.  An alien enemy who has complied with all of the statutory
conditions for naturalization is entitled to a hearing and the entry of a final order on his petition notwithstanding a
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continued state of war.  Under such circumstances, the court may not arbitrarily order the petition continued based
upon a condition not imposed by the statute, since such action is not a proper existence of judicial discretion but
rather a refusal to exercise power which the petitioner had a right to have exercised. 10/

(b)  Alien enemy defined.  (1)  General.  The current statute, as well as the previous 1918 and 1940
enactments, defines an alien enemy as a person who is  native, citizen, subject, or a denizen of any country, state, or
sovereignty at war with the United States.  While the Act of April 14, 1802, before and after amendment, employed
similar descriptive terms, the wording if its provisions was punctuated in a manner that made it questionable
whether non-citizen or non-subject natives and non-native citizens or non-native subjects, other than denizens, could
be considered alien enemies thereunder.

(2)  "Denizen" defined.  The term denizen as it appears in the alien enemy statutes refers to a person who
enjoys a status similar to that of a denizen under the common law.  Thereunder, an alien who had received letters
patent from the king making him a British subject has a denizen and, as such, he enjoyed a position midway between
that of an alien and that of a natural-born subject.  Such person had the right to take lands by purchase or devise, but
not by descent; he could not hold public office or sit in Parliament.

While a person who merely lives or has his habitat in a designated country sometimes has been classified as a
denizen of that country, even though he owes no allegiance to the controlling sovereignty, the courts have invariably
declined to attribute this broad meaning to the term for alien enemy purposes.  11/

(3)  Determination of nationality.  A person born in a given geographical are is a native of the state
exercising sovereignty over such area within contemplation of the alien enemy statutes, provided that any transfer 
of sovereignty over the area which may have occurred in the past or may occur in the future has been or is formally
recognized by the United States Government.  12/

Alien enemy status by reason of nativity is not destroyed even though the alien subsequently has acquired the
nationality of a country with which the United States is not at war.

Transfers of territory frequently have made it difficult to determine whether an alien should be considered a citizen
of an enemy country for alien enemy purposes.  Generally, when territory is transferred to a new sovereignty,
citizens of the transferred territory do not become citizens of the new sovereignty for such purposes unless the
transfer is formally recognized by the United States Government and the citizen elects to accept the new allegiance. 
13/

(4)  Alien enemy status  acquired by marriage.  Under nationality laws of foreign countries, a woman may
acquire her husband's nationality through marriage, and thus the technical status of alien enemy.  For naturalization
purposes, such a woman is not considered an alien enemy unless she takes affirmative action indicating an intention
to embrace her husband's nationality or the citizenship of some other enemy country.
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Footnotes

FN 1/ House Report, Hearings, H.R. 6127 (9980), 76a Cong., 1st Sess., p.454.

FN 2/ 1 Stat. 577(1798).

FN 3/ Act of April 14, 1802.

FN 4/ Grahl v. U.S., 261 F. 487, 491 (1919)

FN 5/ U.S. v. Meyer. 241 F. 305 (1917).

FN 6/ See INTERP 336.

FN 7/ 11Th subdiv., sec. 4.

FN 8/ In re Blachschmidt, 291 F. 99 (1923).

FN 9/ Act of March 27, 1942.

FN 10/ Schwab v. Coleman, 145 F. 2d 672 (1944).

FN 11/ U.S. ex rel. Zdunic v. Uhl, 137 F. 2d 858 (1943).

FN 12/ U.S. ex rel.  D'Espuiva v. Uhl, 137 F. 2d 903 (1943).

FN 13/ U.S. ex rel. Schwarzkopf v. Uhl, 137 F. 2d 898 (1943).
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Interpretation 332.1  Procedures and government supervision in naturalization
cases. 

(a)  Prior to 1906.
(b)  Since 1906.
(c)  Preliminary examination or investigation.
(d)  Effect of petitioner's refusal to testify during preliminary investigation, based on Fifth Amendment.

(a)  Prior to 1906. 

Legislation enacted by Congress prior to 1906 under its  constitutional power to establish a uniform rule of
naturalization 1/ made little or no provision for naturalization procedure and practice.  Thus, with almost complete
lack of uniformity, each naturalization court prescribed such forms and pleadings as it saw fit and issued such types
of naturalization certificate as it considered proper.

A similar lack of uniformity existed in regard to the fee requirements, the accounting of fees, the maintenance of
permanent naturalization records,  and almost every other procedural matter,  While in some courts, naturalization
records were kept in bound volumes, in other courts they were either maintained in loose-leaf form or were thrown
helter-skelter into drawers, cupboards, or on shelves.  In many instances, no attempt at all was made to keep the
records in chronological order to number them consecutively and as often as not no index was maintained.  Many of
the records contained very little more in the way of information than the name of the naturalized person, the identity
of the country to which he renounced allegiance and possibly the name of a single witness.  In the event a record was
destroyed, no other record existed from which naturalization could be verified, since no provision was made for
duplicate maintenance outside the clerk's office.

Legislation before 1906 also provided not safeguards for the legitimate interests of the government, and, in fact, no
government official or agency was responsible under the statutes for the enforcement of the naturalization laws
through regulation or direct supervision.  These conditions permitted fraud, perjury, subornation of perjury and
false impersonation to become prevalent in many naturalization proceedings during the latter half of the 19th
century.  Many courts habitually naturalized large groups of aliens on the eve of a political election, without serious
inquiry as to whether the requirements fixed by law had been met and, in certain section of the country, as well as
abroad, forged or counterfeit certificates of naturalization frequently made their appearance.  2/

(b)  Since 1906.  Congress, by legislation enacted on June 29, 1906, 3/ moved to correct the conditions
described in (a) above.  The 1906 statute created in the Department of Commerce and Labor, the Bureau of
Immigration and Naturalization, upon which conferred the responsibility for complete supervision of the
naturalization process with full power to make rules and regulations for carrying the law into effect.  4/  In
addition, the same enactment also contained provisions relating to procedure which assured a measure of
uniformity in the naturalization courts throughout the nation. 

The Act of March 4, 1913, transferred the Bureau to a newly created Department of Labor and divided  it into two
independent units designated as the Bureau of Immigration and Bureau of Naturalization. Executive Order 6166 of
June 10, 1993, consolidated the Bureaus into Immigration and Naturalization Service of the Department of Labor
where it remained until transferred to the Department of Justice under Reorganization Plan No. V of May 22, 1940.

The remedial measures initiated by the 1906 legislation continued to find expression in the provisions of the
Nationality Act of 1940, and certain of them are reflected in this and other section of the current law. 5/

(c)  Preliminary examination or investigation.  Regulations promulgated pursuant to the 1906 enactment
and the Act of October 14, 1940, provided for a preliminary examination of the alien and his witnesses under oath
by Service officer in advance of the filing of the petition with the clerk of court.  Regulations implementing the current
section made similar provision except that such examination was first designated therein as a preliminary
interrogation and, finally, as a preliminary investigation.  The petitioner's attorney or authorized representative
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may be present during this proceeding as an observer but not a participant, a privilege which was not permitted
until quite recently.

The purpose of the above preliminary inquiry is to obtain accurate and material information bearing upon the alien
admissibility to citizenship.  It always has been and still is permissible to conduct it after the petition has been filed
with the clerk of the court, and for a number of years following enactment of the 1906 legislation, this practice was
followed on a considerable number of cases.  However, experience has demonstrated that under such circumstances
many petitions were either improperly filed or contained erroneous information, and consequently, the practice is
now the exception rather than the rule. 6/  (Revised)

(d)  Effect of petitioner's refusal to testify during preliminary investigation, based on Fifth Amendment.  See
INTERP 336.1(e)
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Footnotes

FN 1/ Art I, sec. 8.   

FN 2/ House Report No. 1789, 59th Cong., 1st Sess., pp.1, 2.

FN 3/ Secs. 1, 28.

FN 4/ See U.S. v. Obermeir, 186 F. 2d 243, 247 (1950).

FN 5/ See secs. 333 to 339, incl., 344.

FN 6/  See U.S. v. Obermeir, 186 F. 2d 243, 247 (1950).
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Interpretation 332.2  Eligibility to file petitions under the Nationality Act of 1940 as
preserved by the savings clause of the current statute.  See INTERP's 316, 318,
319, 327, 328, 329, 330.
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Interpretation 334.1  Petition for naturalization. 

(a)  Statutory origin; contents.
(b)  Name and signature on petition.
(c)  Age of petitioner.
(d)  Certificate of arrival.
(e)  Legal Competency of petitioner.
(f)   Nationality and statelessness of petitioners.
(g)  Former and present requirements for verifying witnesses where  petitioner has been absent from the United
States.
(h)  Transfer of petition.
(j) Place of filing the petition.
(k) Petition withdrawn or dismissed for lack of prosecution.
(l)  Amendment of petition.

(a)  Statutory origin; contents.  Since 1906, the statutes have required for filing of a formal petition for naturalization.
 1/  Prior to the 1906 legislation, in the absence of statutory procedural provisions, 2/ the alien  usually appeared in
court with his witnesses and made application for naturalization in such form as the court required, after which
admissibility was determined more or less as a contemporaneous action.

The contents of a petition are necessarily responsive to the substantive requirements for naturalization and take the
form of allegation or averments of compliance therewith.  In addition, other information such as that relating to the
alien's birth, last foreign residence, occupation, and marital status appears thereon.  the 1906 statute, in its original
and amended forms, 3/ set forth the requisite substance of the essential averments, 4/ while the 1940 enactment was
still more specific, since its provisions included the actual wording thereof.

The current section provides for the inclusion of averments which, in the opinion of the Attorney General, are
material to the alien's naturalization, a provision that has been implemented by regulations requiring the use of a
specific standardized petition from containing the requisite averments.  However, it should be noted that the Act of
December 29, 1981 4a/ eliminated the requirement of character witnesses.  (Revised)

(b)  Name and signature petition.  (1) Name.  A petition is required to be filed in the full, true and correct name of the
alien without abbreviation or initials.  Many aliens, after coming to the United States, assume a different name,
primarily because the original name is difficult to spell or pronounce.  As a consequence, it is sometimes difficult to
determine what name is proper for filing purposes.  Often, the assumed name is an anglicization or English
translation of the original name, in which event, no objection is interposed to its use.  When not in this category, the
assumed name may not be used, unless it has become the alien's full, true and correct name in a manner provided by
law. 4a/  For example, a married woman  who, under the law of the State in which she claims a legal right to the use
of her maiden name, establishes compliance with such law may file her petition in her maiden name. 4b/  (Revised)

A common-law change of name is recognized in some jurisdictions when a new name has been over a period of
years, provided the use was not for a fraudulent or other illegal purpose.  Furthermore, the existence of a statute
providing for a name change by judicial proceedings does not necessarily preclude the common-law procedure. 
Many of these statutes are directory rather than mandatory in nature and merely provide a method by which a legal
change of name can be made a matter of record.

When  doubt exists as to the validity if an assumed name for petition purposes, recourse may be had to that
provision of the naturalization laws which permits the naturalization court to grant a legal change of name. 5/

(2)  Signature.  The statutes have also imposed the requirement that the petitioner sign his full, true and
correct name to the petition in his own handwriting.  Hand printing is an acceptable signature. 5a/  Like the current
statute, the Act of October 14, 1940, 6/  exempted an  alien physically unable to write, and within such exemption
was the blind 6a/ or palsied 6b/ alien, as well as the disabled alien who could not write before disability. 6c/ 
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Under the original provisions of the Nationality Act of 1940, the signature could be described in any language, 7/
and if necessary, could be copied from a written model prepared by another as a guide.  7a/  A mark such as "X" 
was not and is not acceptable. 7b/  While the Service initially held that a petitioner's intended signature, even though
illegible, satisfied the requirement of the 1940 statute, if it could be reproduced by him with consistency, 7c/  its final
position under that enactment required that the signature be legible.  7d/  (Revised)

The Act of September 23, 1950, amended section 304 of the 1940 statute to accord a general exemption from the
English literacy requirements, 8/ and the effect of such amendatory legislation was to require the petition signature
to be in the English language unless the alien was eligible for the literacy exemption,  A similarly limitation has been
imposed by regulations implementing the signature provision of the section under consideration.

(c)  Age of petitioner.  Unlike the current law, former statutory provisions did not specify the minimum age
at which an alien might file a petition for naturalization in his own behalf.  The only statutory age limitation
imposed derived from that placed upon the filing and use of declaration of intention in the naturalization process.
9/  Thus, under the Act of October 14, 1940, the Service took the position that when a declaration of intention was
required, the declarant could not file a petition until he had attained his twentieth year.  However, when no
declaration was required, the Service held that the otherwise eligible alien could file a petition and be naturalized
regardless of age.  10/

In applying the above rules, the Service adopted the views certain courts expressed in decisions interpretative of the
Act of June 29, 1906, as amended, 11/ and abandoned an earlier position based upon other judicial opinion, 12/
which denied to any alien, eligibility to file a petition during minority.

(d)  Certificate of arrival.  While a lawful admission to the United States for permanent residence is
currently required for naturalization, unless a statutory exception is made, 13/  the present law has omitted a
provision if all previous legislation beginning with the Act of June 29 1906, which required all aliens who entered
the United States after such date to file with the petition for naturalization, a certificate of arrival reflecting the date,
place, and manner of admission.  It was judicially determined that the failure to file such certificate
contemporaneously invalidated the petition 14/ to the extent that its validity could not be restored by a subsequent
filing of the requisite certificate. 15/

The omission of the certificate of arrival as a current requirement has eliminated certain inequalities which were
sometimes possible under  the previous statutes.  On some occasion in the past, without fault on the part of a lawfully
permanent resident alien, petitions were inadvertently filed without the necessary certificate of arrival or with a
certificate that incorrectly reflected the data pertaining to admission.  While in such cases the Service invariably
made a favorable representation to the court with appropriate motions for corrective amendment, it was not always
certain that the court would concur in the action.

(e)  Legal competency of petitioner.  A petitioner cannot establish compliance with naturalization
requirements unless he is legally competent.  If a petitioner has been declared insane, or is he has been committed to,
or has been a voluntary patient in, a mental institution, the question of his legal competency is governed by the laws
of their State in which the proceedings or institutional care took place. 16/

(f)  Nationality and statelessness of petitioners.  A petitioner is not precluded from alleging in good  faith a
claimed nationality, even though such nationality is not presently recognized.  A petitioner who is without
nationality shall state in his petition that he is "stateless, last of               ," supplying the name of the country of which
he was last a national.

The petitioner's allegation that he is of a certain nationality or that he is stateless shall be accepted as conclusive
unless the allegation has a direct bearing upon his eligibility.

(g)  Former and present requirements for verifying witnesses where petitioner has been absent from the
United States.  The requirement of former 8 CFR 334.21 that every petition be verified by the affidavits of witnesses
was applicable to a petitioner filed by a person who was granted the benefits of section 307(b) or 308 of the Act of
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October 14, 1940, or section 316(b) or 317 of the 1952 statute.  Such witnesses, however, did not verify the petition for
any particular period of time.  (Revised)

Today the qualifications of the above petitioner during the period of his absence may be established by any evidence
satisfactory to the naturalization court. 17/ (Revised)

(h)   Transfer of petition.  (1)  Statutory origin; policy of Service.  Unlike the current statute, previous
enactments made no provision for the transfer of a petition from the jurisdiction of one court that of another.

Convenience to the petitioner is a factor to be considered in acting on an application for transfer.  The paramount
considerations, however, are protection of the best interests of the Service and guarding against placing the
transferee Service office in a burdensome or extremely difficult position in developing the case to a conclusion or in
supporting a denial recommendation.  As a general rule, approval should not be granted unless the actions still
required to be taken on the petition can just as readily be completed by the transferee Service office.  If it appears that
local conditions, practices, or precedents at the place where the petition was filed are more favorable to the Service
position than those in the jurisdiction to which transfer has been requested, or that the Service will be otherwise
placed at a disadvantage by the transfer, the application thereof should not be approved.

Generally, it may be said that prejudice to the Service will result, and the transfer application should be
disapproved, if a denial recommendation is to be made to the court or appears likely, whether on the merits or for
lack of prosecution.  Excepted from this rule are denials based solely on inability to meet literacy or other
educational requirements, and applications for transfer should be approved in such cases.  

When at the time application for transfer is made the record has not been developed sufficiently to point up the
probable recommendation, the Service nevertheless will be prejudiced by a transfer at such time if an investigation is
in progress or is to be undertaken; or a pending question of false testimony in the naturalization proceeding awaits
clarification; or a further preliminary examination is required to develop an important issue in the case; is better
able to direct or take further action required to complete it.

While the factors enumerated above will properly delay the decision relative to the transfer of a petition, they do not
change the procedure normally followed with a pending petition.  For example, when the approval of an application
for transfer is deferred pending a further preliminary examination relative to an important issue, the petitioner's
testimony for purposes of the preliminary examination may be taken within the jurisdiction of the new residence.

The memorandum transmitting the Service file to the transferee office required by 0I 334.7  shall be prepared by a
naturalization examiner and shall call attention to and discuss fully every issue, matter, and problem and required
further action involved in the case, of which the transferee office should be aware in the further development of the
case.

(2)  Requirement as to state residence.  The six months' state residence requirement in section 316 (a) applies
only to residence in the States in which the petition was originally filed. 

(j)  Place of filing the petition.  Provisions substantially similar to those current section, permitting a
disabled person to file a petition for naturalization in a place other than in the office of the clerk or court were the
first enacted on May 31, 1947, as an amendment to the Act of October 14, 1940.  Prior to such amendment, the
statutes either had been silent as to the place of filing, 19/ or had expressly provided that the petition not be filed
outside the clerk's office. 20/ 
 The disability benefits of the current provisions are available only upon order of the court allowing disabled alien's
motion for relief.  If disability benefits are not allowed, the alien must file his petition personally in the clerk's office.
21/

(k)  Petition withdrawn or dismissed for lack of prosecution.  (1)  Statutory development.  Statutes prior to
1950 did not require that an alien prosecute his petition to final adjudication.  As a result, the considerable time and
money expended by the Service in investigating and preparing a case for final hearing often were wasted, since a
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petitioner might and frequently would move to dismiss his petition in anticipation of adverse action by the court. 
Under such circumstances, a decision on the merits was not entered and the petition was dismissed without
prejudice, leaving the alien free to seek naturalization in another court within a relatively short time.

To stop the above practice, Congress Included in section 333 of the Act of October 14, 1940, 22/ and continued in
section 335 of the current statute, provisions to assure a decision on the merits in such cases, unless a specified
government official consents to the withdrawal of the petition or moves its dismissal for lack of prosecution.  22a/ 
Accordingly, a motion to withdraw a petition filed pursuant to the current statute was denied where the Service,
acting pursuant to authority delegated by the Attorney General, did not consent to the withdrawal of the petition.
23/

(2)  Rules governing consent to withdrawal or dismissal for lack of prosecution.  See OI 334.8 and 334.9.
(Added)

(i)  Amendment of petition.  Prior to the Act of October 14, 1940, there was a diversity of judicial opinion as
to the authority of the court to amend a petition for naturalization and supporting documents.  Some courts
permitted amendments because of their inherent right to correct errors and mistakes in their own records, 23a/
while others held that the court lacked authority to amend allegations in a petition which it construed as
jurisdictional, 23b/ or supporting a declaration of intention which it regarded as issued in the performance of a
ministerial act by the clerk of the court. 23/ It appears clear that under the present statute, generally speaking,
innocent misstatements included on pending petition may be corrected at the final hearing and current regulations,
substantially similar to those in effect under the Act of October 14, 1940, provide for the manner in which
application for naturalization may be made.  23d/

An application to amend a petition or application for naturalization, after final action thereon has been taken by the
court, is restricted to the manner and within the time provided by the rules of the court. 23e/  Generally, the Service
does not interpose objections to a proposed amendment to correct a clerical mistake or error arising from an
oversight or omission.  A mistake or error which affects the court's jurisdiction or the naturalization judgment may
properly be the subject of revocation proceedings 23f/ and ordinarily may not be corrected by amendment.  When
the Service has withheld revocation proceedings as a result of considering a case as coming  within the purview of
Department of Justice Circular Letter No. 107, no objection shall be interposed to the motion to amend  the petition;
however, the court shall be fully informed of all the circumstances in the case. 23g/

Courts, in the exercise of their discretion, have granted application for amendments of petitions after admission to
citizenship and after term of court for a change in age or date of birth when the error resulted from the petitioner's
carelessness 23h/ and even though the result of conscious procurement.  23I/  A false birth date, deliberately
assumed to avoid conscription into the German Army, and consistently used from immigration and naturalization
purposes, was mended by one court because the government would benefit from the petitioner's consequent
ineligibility for double income-tax exemption, social security, and Medicare. 23I/  However, application for
amendment were denied when the applicant could give a satisfactory reason as to why a  change in court records
was necessary, 23k/ or when evidence offered to support a correction of age or date of birth was inconclusive, 23m/
or was not only inconclusive in this respect but also failed to satisfactorily explain why or how the original error
occurred. 23n/  A court has permitted an amendment of the name of the petitioner which was clearly due to mistake
23o/ but refused to grant an amendment and decree for a change of name which the petitioner failed to make
application for at the time of and as part of the naturalization 23p/ or to substitute in the naturalization record a
name subsequently acquire by decree of court. 23q/ (Revised)
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Footnotes

FN 1/ 2d subdiv., sec. 4, Act of June 29, 1906; sec. 332, Act of October 14, 1940.

FN 2/ See INTERP 332.

FN 3/ See Acts of March 2, 1929, June 20, 1939.

FN 4/ In re Lorenzoni, 42 F. 2d 297 (1930). 

FN 4a/ 95 Stat. 1611. (Added)  

FN 4a/ In re Steel, 60 N.Y.S. 2d 323, aff'd. In re Klein, 60 N.Y.S. 277.

FN 4b/ Op. Gen. Counsel, Mar. 11, 1974, CO 343a-P and CO 264-P.  Cf. In re Kayaloff, 9 F. Supp. 176, contra.

FN 5/ See INTERP 336.

FN 5a/ In re Beni Bocuti, Supreme Court of New York at White Plains, 2340-P-39961 (1946), unreported; In re Jack
Oliver, Supreme Court of New York at Mineola, 2306-P-26487 (1956), unreported.

FN 6/ Sec. 332.

FN 6a/ In re Hasseeb Eassey (Mike Albert), U.S.D.C., Western District of Pennsylvania, 2774-P-146669 (1945),
unreported; In re Anna Maria Cardellicho, U.S.D.C., District of Massachusetts, 1500-P-284027 (1945), unreported; In
re Nikolai Steczyshyn, Common Pleas Court at Media, Pennsylvania, 2798-P-8671 (1946), unreported.

FN 6b/ In re Joeseph Matza, U.S.D.C., Southern District of New York, 2270-P-445070 (1944), unreported; In re
Harry Magazinn, U.S.D.C., District of Massachusetts, 1500-P-289182 (1946), unreported.

FN 6c/ In re Gennaro Curcio (James Rose), U.S.D.C., Southern District of New York (1945), unreported; also see
ibid.

FN  7/ Memorandum, Ass't Comm., Adjud., October 18, 1943, file 25/227; also cf. Opin. Gen. Coun., February 12,
1951 (copies of both memorandum and opinion placed in CO 334-P).

FN 7a/ In re Tousant Amore, Circuit Court at Leland, Michigan, 1575-P-206 (1944), unreported.

FN 7b/  In re Stanley Flot, U.S.D.C., Northern District of Ohio, 2531-P-12480 (1946), unreported.

FN 7c/ In re Ignancy Jankowski, Superior Court Massachusetts for Worcester County, 1521-P-37443 (1943),
unreported; In re George Brown, U.S.D.C., District of Massachusetts, 1500-P-250202 (1943), unreported.

FN 7d/ Opin. Gen. Coun., February 12, 1951, file 25/227 (copy in CO 334-P and in bound volume Central Office
library).

FN 8/ See INTERP 312.

FN 9/ See INTERP 334.2.

FN 10/ See Gen. Coun., file 3128-P-6558, July 30, 1945. (4-8-70)

FN 11/ U.S. v. Stabile, 24 F. 2d 98 (1928); Petition of Fortunato, 8 F. 2d 508 (1925).
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FN 12/ In re Chamora, 298 F. 669 (1924).

FN 13/ See INTERP 318.

FN 14/ U.S. v. Ness, 245 U.S. 319 (1917).

FN 15/ Maney v. U.S., 278 U.S. 17 (1928).

FN 16/ See INTERP 316.

FN 17/ See ITERP 335.

FN 19/ Act of June 29, 1906.

FN 20/ Act of March 4, 1929.

FN 21/ Gen. Coun., No. 2-56, February 9, 1956.

FN 22/ See Amendatory Act of September 23, 1950.

FN 22a/ See Senate Report No. 1515, 81st Cong., 2d Sess., p.739.

FN 23/ Petition of Charles Eduard Rufer, U.S.D.C., Northern District of Illinois, A-8555619 (1969), written but
unreported opinion by judge.

FN 23a/ In re Hennig, 248 F. 990 (1918); In re Denny, 240 F. 845 (1917).

FN 23b/ U.S. v. Vogel, 262 (1919) 2622 F. 262 (1919).

FN 23c/ In re Awn's Petition, 36 F. Supp. 32 (1940); also see INTERP 334.1(d) and INTERP 334.2 (d)(1)(ii).

FN 23d/ 8 CFR 334.16(a).

FN 23e/ 8 CFR 334.16(b); Petition of Cohen, 53 F. 2d 865 (1931).

FN 23f/ See INTERP 340.

FN 23g/ Petition of Shew John Seto, file C-87175429, and Petition of Woo Quan Yin, file C-8175431, (2-17-60); copy
in CO 334-P.

FN 23h/ Application of Levis, 46 F. Supp. 527 (1942)l In re Hennig, supra.

FN 23I/ Petition of Glen, U.S.D.C., Eastern District of New York, A-8002179
(1966), unreported.

FN 23j/ Petition of Karl Karrolin, U.S.D.C., Southern District of Florida (1967), unreported; opinion in file CO 334-P.

FN 23k/ Petition of Konsh, 188 F. Supp. 136 (1960).

FN 23m/ Petition of Lee, U.S.D.C., Eastern District of New York, A-6457466 (1966), unreported; also In re
Awn's Petition, supra.

FN 23n/ Application of Tony E. Inson, U.S.D.C., Northern District California, C-7337655 (1968), unreported.
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FN 23o/ Petition of Garcia, 65 F. Supp. 143 (1946).

FN 23p/ In re Holland, 237 F. 735 (1916).

FN 23q/ In re Perkins, 204 F. 350 (1913).
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Interpretation 334.2  Declaration of intention. 

(a)  Statutory origin; contents.
(b)  Name and signature on declaration.
(c)  Age of declarant; maturity of declaration.
(d)  Certificate of arrival; lawful entry for permanent residence. 
(e)  Current use of the declaration.

(a)  Statutory origin; contents.  A declaration of intention first became a prerequisite for naturalization
under the Act of January 29, 1795. 24/ and, except for certain statutory exemptions therefrom, endured as such until
its elimination by the current statute.  Under the earlier enactments, 25/ declarations were simple as to content and
primarily presented the declarant's intention to renounce his foreign allegiance and become a citizen of the United
States.  As naturalization procedure developed in detailed statutory form under the later enactments, 26/  the
information appeasing on the declaration increased to approximate that which appeared on the petition for
naturalization.

(b)  Name and signature on declaration.  Like the petition, the declaration must be made in full, true, and
correct name was declarant's mark was acceptable as a signature under previous statutes, as it is under the current
law.

(c) Age of declarant; maturity of declaration.  Prior to the Act of June 29, 1906, the statutes contained no
requirement as to the minimum age of a declarant, and majority opinion generally held that the declaration might be
filed during minority provided the  alien had reached the age of discretion. 27/  The 1906 enactment specifically
required an alien to be at least 18 years of age before the declaration was filed, a restriction that has been continued
in all subsequent legislation.

The statutes invariably have required that the declaration mature for a specified period of time before it could be
used in support of the petition for naturalization.  The original statute 28/ specified a period of three years, whereas
all other legislation provided for a period of two years.

Unlike previous enactments, which contained no similar limitation, the Act of June 29, 1906, limited the validity of
declarations to a period of seven years after date of filing.  However, it was judicially determined that the
declaration filed at any time prior to the 1906 Act could be used for naturalization purposes within a period of
seven years after enactment, thereof. 29/

An unusual situation developed in regard to the validity of declaration filed pursuant to the Act of October 14, 1940.
 Under section 332(a)  of that statute, as originally enacted, a declaration was apparently valid for ten years,
whereas, in contradictory fashion, section 331 provided for a limitation of seven years.  Legislative background
indicated that an error had been made in the final phrasing the section 332(a), 30/ and the Service adhered to the
seven-year limitation, a position subsequently approved by amendatory legislation. 31/.

(d)  Certificate of arrival; lawful entry for permanent residence.  (1)  1929 and 1940 statutes.    (I) 
Provisions.  The Act of June 29, 1906, as originally enacted, did not require the issuance of a certificate of arrival as a
condition precedent to the filing of a declaration of intention, 32/ nor did it by specific provision make such filing
contingent upon a lawful entry into the United States for permanent residence.  However, the courts, in construing
then act generally refused to recognize the validity of declarations were issued prior to 1929 to aliens whose entries
were never verified and who, in fact were not lawful permanent residents of the United States.

To remedy the above condition, the 1906 statute was amended by the Act of March 2, 1929, effective July 1, 1929, to
provide that no declaration was to be made, or , if made, was to be valid until a lawful entry for permanent
residence was established and a certificate of arrival issued, a provision interpreted to mean that a filed declaration
could be subsequently validated by the issuance of the requisite certificate of arrival.
The Act of October 14, 1940, continued the certificate and entry requirements described above, but made no
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provisions for the nunc pro tunc validation procedure.  34/

(ii)  Excepted aliens.  Excepted from the entry and certificate of arrival requirements of the 1929 35/ and
1940 enactments, were those aliens who could establish continuous residence within the United States since prior to
June 30, 1906, the date on which mandatory recording of arrivals in the United States began, pursuant to statute. 36/

Under the 1940 Act, through Service error, declarations were sometimes filed with an inaccurate certificate of
arrival, or without such certificate, based upon the honest but mistaken belief that the alien  qualified for an
exception.  In such cases, the courts, upon Service recommendation, generally allowed amendment of the declaration
to reflect the correct facts of entry, and granted the petition based thereon, provided a valid certificate of arrival had
been issued and filed with the petition.

(e)  Current use of the declaration.  (1)  Generally.  Provision for the issuance of declarations of intention
was included in the section under discussion because by statute, in some jurisdictions, the document is required of 
those persons who wish to engage in certain occupations or professions, or obtain various licenses.

(2)  Under the 1952 statutory savings clause in relationship to naturalization under the Nationality Act of
1940.  (See INTERP 316.1(d)) 
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Footnotes

FN 24/  Stat. 414.

FN 25/ Acts of April 14, 1802, May 26, 1824 (sec. 2165, R.S., 1878).

FN 26/ See INTERP 332.

FN 27/  U.S. v. George, 164 F. 45 (1908).

FN 28/ 1795.

FN 29/ U.S. v. Morena, 245 U.S. 392 (1918).

FN 30/ See Zigalnitsky v. U.S., 164 F. 2d 549 (1947).

FN 31/  Act of June 25, 1948.

FN 32/ In re Mellea, 5b. 2d 687 (1925).

FN 33/ Petition of Longo, 21 F. 2d 968 (1927).

FN 34/ See House Report, Hearings, H.R. 6127 (9980), 76th Cong., 1st Sess., p. 458.

FN 35/ See amendatory Act of May 25, 1932.

FN 36/ See INTERP 318.
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Interpretation 335.1  Investigation and examination of petitioners for naturalization.

(a)  Neighborhood investigations.
(b)  Designated Examinaer system.
(c)  Witness testimony.  (prior to December 29, 1981.)

(a)  Neighborhood investigations.  The provision of this section requiring investigation in the vicinity of the
petitioner's place of residence and employment has no precedent in previous legislation.  However, since 1906,
notwithstanding the absence of specific statutory license, similar investigations were conducted in connection with
petitions filed under former statutes when deemed necessary by the examiner.

(b)  Designated examiner system.  (1)  Congressional purpose.  Under the Act of June 29, 1906, as originally
enacted, an alien who had filed a petition for naturalization was required to appear with his witnesses before the
judge in open court for the purpose of establishing his admissibility to citizenship. 1/  At such time both the
petitioner and his witnesses were subjected to a complete interrogation under oath, even though the Service
preliminary examination then conducted 2/ had conclusively indicated the petitioner's eligibility to naturalization.

The above procedure became very burdensome, particularly upon Federal Courts located in the large centers of alien
population where court dockets normally were congested with other civil and criminal matters.  To correct this
situation, Congress, with the concurrence of the Federal judiciary, added to the Act of June 29, 1906, 3/ and
continued virtually unchanged in the Act of October 14, 1940, 4/ provisions permitting a preliminary hearing of
filed petitions, the subpoena of witnesses, and the preparation of findings and recommendations by designated
administrative officers for presentation to the court. 5/

During the above-described preliminary hearing, the petitioner and his witnesses were required to give sworn
testimony commensurate with that furnished in open court under the original procedure.  The effect of the new
legislation was to eliminate, for the most part, not only the appearance of witnesses at the subsequent court
proceedings, 6/ but also the necessity for further examination of the petitioner before the judge such proceedings. 7/

(2)  Extension of system to state courts.  The designated examiner system as originally conceived was
limited to use in Federal courts, and the power to designate officers to conduct preliminary hearings was vested in
the judges of the United States District Courts.  However, the system proved so effective that Congress extended it
under the aforementioned 1940 statute to those state courts willing to adopt it.  Courts which did not elect to use the
new system continued under the original procedure requiring the full examination of the petitioner and witnesses at
the final hearing,

In framing the said legislator, Congress also recognized that the courts' designation of examiners had become a
formality, since the judges invariably designated only those officers who were recommended by the Service.  For this
reason, the 1940 enactment bypassed the courts and conferred the power of designation directly upon the
Commissioner of Immigration and Naturalization.

(3)  Act of September 23, 1950.  The 1926 and 1940 statute referred to above did not specifically grant the
designated examiner authority to subpoena the petitioner, or compel the production of documentary evidence by
subpoena; neither was provision made for a procedure which could be used to enforce compliance with an
authorized subpoena issued by the designated examiner.  These deficiencies were eliminated by the Act of September
23, 1950, which amended the 1940 statute to the extent that its provisions, for all practical purposes, become
identical with those of section 335, of the 1952 statute.  (Revised)

Since the 1950 legislation mentioned above, the preliminary hearing conducted by a designated examiner has been
termed a preliminary examination, and the record of such proceeding, by statute, has been admissible in evidence at
the final hearing.

(3a)  Act of December 29, 1981.  With the passage of this Act, character witnesses to the petition  for
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naturalization filed in court are no longer required. (Added)

(4)  Petition lists; findings; recommendations, of the designated examiner.  Since its inception, the
designated examiner system has required the submission to the court of findings 8/ and recommendations that the
petitions be granted, continued, or denied, with reasons  for the recommendations.   In addition, duplicate lists
containing the names of the petitioners, listed according to the character of the recommendations, and signed by the
designated examiner in attendance at the final court hearing, are presented at the same time.  A written order 9/ 
affixed  to each list is signed by the judge reflecting his decision.

The originals of the above lists, recommendations, and, orders become part of the court records; the duplicates, a
part of the Service records.  Petition lists, findings, recommendations, and orders are made on a standardized
forms, a  fact that facilitates the work of the court and the designated examiner.

In some cases the, the designated examiner, despite a favorable recommendation, may desire to bring certain
adverse facts or questionable legal issues to the attention of the court at the final hearing.  In such instances, as well
as denial cases, the designated examiner is and has been required, since at least 1943, to prepare for the court an
additional memorandum containing formal detailed findings of the fact, conclusions of law, and recommendations.
 Prior to 1943, the procedure  in this respect varied in different parts of the country, and such memorandum was
prepared, if at all, only in a case involving a complex question of law. 

(5)  Administrative review of recommendations.   (I)  Purpose.  Prior to 1950 the statutes did not provide for
a centralized administrative review of the field's decisions in respect to petitions filed within or without the
designated examiner system.  However, from August 1943 to September 22, 1950, under a procedure initiated by the
Service, petitions recommended for denial, or for grant- with facts presented to the court, were required to be
submitted to the Central Office for review.  If the reviewing authority concurred in the proposed recommendation,
the case was so presented to the court.  In the event of disagreement, however, the field examiner was required to
change his recommendation to conform with that of the Central Office.

The program of administrative review was instituted in an effort to eliminate the many variations in field
recommendations which had contributed to much diversity in judicial decisions, since, under the designated
examiner system in particular, the courts necessarily relied upon such recommendation to a considerable extent. 
Under the program, uniform even though the court in which the petition was pending may have previously reached
contrary conclusions on like issues.  When the weight of judicial authority shifted upon a given subject, or when
Service recommendations were not followed by a majority of the courts, changes and modifications in Service
position were made accordingly.

(ii)  Criticism.  The administrative review program evoked critical comment from some quarters.  Certain
field officers charged that the program hampered then in the use of their judgment and in applying general principles
of law and standards to specific cases; others expressed the opinion that field officers who have interviewed the
petitioner personally were better qualified to determine his eligibility for naturalization than an review officer who
has nothing before him but the record file in the case. 10/ 

A further criticism of the program involved the limitation placed upon the recommendation to be made by the
examiner in attendance at the final hearing.  The Service contended that such officer was responsible to the
Commissioner and could submit to the court, therefore, only those recommendations authorized in the
Commissioner's name under the review program.  However, others argued that, while in attendance at a final
hearing, the examiner, was a court official responsible to the court, and should be permitted to express his own
opinion in regard to the case, particularly when requested to do so by the judge.

(iii)  Current administrative review practice.  By 1950, the need for administrative review of the designated
examiner's action on an extensive scale had diminished, since a substantial measure of uniformity in
recommendations and decisions had been attained.  Consequently, when statutory authority for such review was
inroduced for the first time by the Act of September 23, 1950, amendatory of the effective Nationality Act of 1940,
and was continued virtually unchanged in section 335 of the present law, the exercise of such authority,
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discretionary with the Commissioner under the amended 1940 statute, and the Attorney General under the current
law, became the exception rather than the rule.

The statutory provisions for administrative review which have been in effect since the enactment of the 1950
legislation, in recognition of criticism directed at the original review programs, have authorized findings and
recommendations of the designated examiner, together with those of the review authority, to be presented at the final
court hearing, in the event there exists a material disagreement involving  an application of the facts to the law. 
Disagreement stemming from an interpretation of the law cannot arise, for the rulings of the Attorney General and
the Commissioner relative thereto are binding upon the designated examiner.

(c)  Witness testimony.  (Prior to December 29, 1981.  (1)  Statutory origin of petition affidavits.  Prior to the
Act of June 29, 1906, when naturalization procedure became the subject of statutory provision, a formal petition for
naturalization was not a requirement. 11/  Consequently, the statutes did not provide for witness affidavits as an
integral part thereof.  Beginning with the 1906 enactment, naturalization legislation 12/ required as a part of each
petition, and in verification thereof, 13/ the affidavits of at least two credible citizen witnesses. 14/  (Revised)

As a general rule, the above affidavits, always based upon the personal knowledge of affiants, were required to
establish petitioner's qualifications 15/  for citizenship, residence in the county, state, or territory in which the
petition was filed, at the time and of and during the period immediately preceding the filing thereof.  While the
length of the minimum period which had to be covered by the affidavits varied in the compliance with the different
terms of the various statutes, and while county residence had to be verified under some enactments and state of
territorial residence under others, basically, the requirements relating to witness affidavits remained unchanged
from 1906 to 1981.  In 1981 Congress legislatively abolished the witness requirements to a petition for
naturalization.  16/  (Revised)

(2)  Oral testimony; depositions.  (I)  Purpose.  Generally, provisions for naturalization laws, past and
present,  have requried residence within the United States, and residence in the county, state, or territory in which the
application or petition for naturalization is filed, at the time of and for prescribed periods immediately preceding
the filing thereof. 18/  Subject to certain exceptions, 19/ statutory provisions since the Act of April 14, 1802, 20/
similar to those included in section 335, of the 1952 Act, required the tetimony of credible citizen witnesses to
establish the requisite residence is entirely, as well as the petitioner's qualifications for citizenship during the period
thereof. (Revised)

The above testimony was requried tro be presented at the final hearing 21/ of the petition in court, unless previously
rendered at the equivalent preliminary hearing or examinaiton conducted in accordance with the designated
examiner system.  (Revised)

The required testimony mentioned above was in addition to the witness affidavits that formed an essential part of
each petition filed since enactment of the legislation of June 29, 1906; however, the oral testimony of the petition
affiance was generally used to completely or partailly satisfy this additional testimonial requirement.  In fact, in a
number of early cases following passage of the 1906 statute, the court required the affidavit and final hearing
witnesses to be the same persons and declined to permit a substitution 22/ of witnesses.  (Revised)

(ii)  Use of depositions.  Not infrequently, an alien's residence statutory preiod was not confined to the
county, state, or territory in which the petition was filed and in which then resided; or, if such residence had been so
localized, a part thereof may have been maintained at a distant point in the geographical unit involved.  Under such
circumstances, it would work a hardship upon the petitioner if he were compelled to produce in person, witnesses
who conceivably might reside a great many miles away from the place where the petition is to heard.  (Revised)

To remedy the above situation, the Act of June 29, 1906, in its original form, authorized  the required testimony to be
taken by depositions at the place where the witnesses resided, for the purpose of estasblishing the petitoner's
residence outside the territory or state of filing, 23/ as well as his qualifications for citizenship during such period.
(Revised)
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The above authority was extended by the amendatory  Act of March 2, 1929, to permit its exercise in the case of a
petitioner who had resided within the same state or territory during the entire requisite period, but outside the
county of filing during a part thereof.  Such authority, as thus  modified, was perpetuated in all subsequent
legislation, until the repeal of the witness requirement in 1981. 23a/ (Revised)

In view of the language of section 355(g) of the 1952 Act which refers to the "hearing of the petition,"  it followed that
a deposition could not be made until there was a petition in existence.

Therefore, a deposition had to be made either simultaneously with or subsequent to the date of filing the petition for
naturalization.  A deposition made prior to the date of filing the petition was not valid. (Revised)

(iii)  Required oral testimony.  The deposition procedure described in (ii) above, as it developed in statutory
form, never permitted all testimony to be taken by deposition.  At least two credible citizen witnesses were always
required to appear in person at the final hearing, or designated hearing or examination, and Furnish oral testimony
to establish the petitioner's qualifications for citizenship, his United States residence, and , unless exempt by statute,
24/ his residence in the county, state, or territory in which the petition was filed, at the time of and during a
continuous period immediately preceding the filing thereof. (Revised)

Since the Act of March 2, 1929, and subject to certain exceptions, 25/ the requisite oral testimony referred to above,
as a minimum, had to cover a period equal to the length to the period of county, state, or territorial residence
required for naturalization under the statutes.  All residences prior to such minimum period, compromising the
remainder of the requisite statutory period, could be established by depositions.  Since the minimum period of which
oral testimony was required was the same as that which must be covered by the petition affidavits, the same
witnesses usually served to satisfy the minimum of both requirements.  (Revised)

(iv)  Persons designated to take depositions.  Until passage of the Act of June 29, 1906, to permit depositions
to be taken before naturalization examiners, the statutes do not provide for the taking of depositions by Service
personnel.  During such antecedent period, upon notice to the Service and the United States Attorney, the operation
was conducted by authorized persons outside the Service who were paid a fee by the petitioner.

Section 327(e) of the Nationality Act of 1940, which succeeded the 1906 enactment, contained provisions regulating
the designation of persons to take depositions which were almost identical with those included in section 332(d) of
the 1952 Act.  Initially, it was the general practice under these two enactments, for depositions to be taken by
naturalization examiners and occasionally by postmasters.  Rarely were notaries public or other persons authorized
to conduct the operation.  (Revised)

Late in 1955, a procedure was initiated, under which the petitioner was permitted to make his own arrangements to
have the witnesses execute depositions before a notary public, postmaster or Service officer.  Under this system,
which was found to be most expeditious and satisfactory, the great majority of depositions were taken before a
notary public. (Revised)

(3)  Exceptions form witness requirements when petitioner was absent abroad.  Since the Act of June 25,
1936, provision has been made in the statutes for safeguarding the continuity of residence within the United States
for naturalization purposes, of certain aliens who are necessarily absent therefrom for an extended period of time
because of specified employment abroad. 26/  To complete the effectiveness of such legislation, the almost identical
provisions of section 309(c) of the Act of October 14, 1940, and current section 335, permit an alien so benefited to
establish his residence and the other required qualifications for citizenship during the period of his absence by any
evidence satisfactory to the naturalization court, a provision that eliminated the absolute necessity for witness
testimony covering such period. (Revised)

Under a construction of current section 317 and section 308 of the above 1940 Act, a petitioner, who has been absent
abroad in the performance of religious duties and has been granted the benefits of either section 27/ is accorded a
similar exemption for the purpose of establishing his qualifications for citizenship under current section 316(a)
during the period of his absence.
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(4)  Qualifications of witnesses generally.  (I)  Personal knowledge.  A witness' testimony had to be based
upon personal knowledge of the petitioner's residence and other qualifications for citizenship.  Hence, competency
required the witness to have had frequent personal contact with the petitioner during the period involved, and such
contact, had to be sufficient in nature and extent to warrant the conclusion that the witness had the requisite
knowledge; knowledge acquired merely by correspondence with the petitioner and others was insufficient. 28/  On
the other hand,  a witness shall not be regarded as incompetent merely because he has not visited the petitioner's
home.  (Revised)

(ii)  Relatives.  Close relationship to the petitioner was not regarded as rendering a verifying witness as
incompetent.  Consequently, a petitioner was not instructed to produce witnesses other than close relatives unless the
court did not accept such relatives as witness. (Revised)

(iii)  Determination of competency.  The competency of witnesses in state courts was governed by the law of
the state in which the petition was filed.  In Federal courts, the competency of witnesses was governed by the law of
the state or territory in which the petition was filed, except as modified by the Federal Rules of Civil Procedure.
(Revised)

It was proper, in the course of the naturalization process, to question a witness as to whether he had been arrested,
since such matters were not only material in determining the weight to be given his opinion concerning the
petitioner's eligibility, but also could lead to a conclusion of incompetency. 29/  Obviously, one whose criminal
activities was such that he was not himself a person of good moral character, was not competent to testify to the
petitioner's qualifications.  (Revised)

False testimony by a witness, whether it involved past criminality, 30/ the period of time he knew the petitioner, 31/
or any other material matter rendered him incompetent. (Revised)

(5)  Act of December 29, 1981.  By this legislation, Congress abolished the mandatory requirement of
producing character witnesses to testify on behalf of petitioners for naturalization. 32/ (Revised)
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Footnotes

FN 1/ See INTERP 336.

FN 2/ See INTERP 332.

FN 3/ See Act of June 8, 1926.

FN 4/ Sec. 333(a).

FN 5/ Gaglione v. U.S., 35 F. 2d 496 (1929).

FN 6/ See INTERP 336.

FN 7/ House Report, Hearings H.R. 6127 (9980), 76th Cong., 1st Sess., p. 464,465.

FN 8/ In re Jow Gin, 175 F. 2d 299, 302 (1949).

FN 9/ See INTERP 336.

FN 10/ Senate Report No. 1515, 81st Cong., 2d Sess., p.741.

FN 11/ See INTERPS 332, 334.

FN 12/ See Acts of March 2, 1929, October 14, 1940.

FN 13/ See sec. 334.

FN 14/ U.S. v. Martorana, 171 F. 397 (1909).

FN 15/ See INTERP 316.

FN 16/ See Act of December 29, 1981. (95 Stat. 1611)  (Revised)

FN 18/ See INTERP 316.

FN 19/ See subpar. (3).

FN 20/ Acts of May 26, 1824 (sec. 2165, r.s., 1878). June 29, 1906, March 2,
1919, June 29, 1938, October 14, 1940.

FN 21/ See INTERP 336.

FN 22/ See INTERP 336.

FN 23/ In re Meisling, 26 F. 2d 697 (1928).

FN 23a/ See Act of December 29, 1981.  (95 Stat. 1611). (Added)

FN 24/ See INTERP 316.

FN 25/ See subpar. (3); INTERP 327.
FN 26/ See INTERP 316.
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FN 27/ See INTERP 317.

FN 28/ In re Toomey, 111 N.Y.S. 600 (1908).

FN 29/ In re Verbich, 1 F. 2d 589 (1924).

FN 30/ Rein v. U.S., 69 F. 2d 206 (1934).

FN 31/ In re Vassall, 47 F. 2d 598 (1931).

FN 32/ See P.L. 97-116 (95 Stat. 1611).
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Interpretation 335.2  Transfer, withdrawal, or dismissal of petition for lack of
prosecution. 33/  (Revised)

Footnotes

FN 33/ See INTERP 334.
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Interpretation 335.3  Effect of petitioner's refusal to testify during preliminary
examination based on Fifth Amendment.  See INTERP 336.1(e).
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Interpretation 336.1  Final; hearing. 

(a)  (1)  Open Court
(b)  Examination of petitioner and witnesses; government representation.
(c)  Subpoena and substitution of witnesses.
(d)  Statutory delays of final hearings.
(e)  Burden of proof.
(f)  Court orders and judgments; res judicata.
(g)  Change of name.
(h)  Appeals.
(I)   Nonappearence of child beneficiaries at final hearings.

(a)(1)  Open Court.  Since the Act of June 29, 1906, the statutes have specifically provided that the final
hearing must be conducted in open court before the judge thereof, and it has been judicially determined that
citizenship conferred at a hearing held in chambers was illegally procured. 1/  In state courts, state law and rules of
the court will determine whether open court may be lawfully convened at any place open to the public, other than in
the regular courtroom.

Under a procedure initiated by the Act of May 31, 1947, and continued in subsequent legislation, final hearings may
be held in a place designated by the court if the petitioner is unable because of sickness or other disability to appear
in open court.  As a matter of practice in these cases, the place where the hearing is held is declared open court by the
judge, and the clerk of court and a representative of the government are in attendance. 

(a)(2)  Assignment of United States magistrates to preside at certain final hearings.  AS a result of litigation,
1a/ the Service has adopted the position that no objection will be made to the assignment by a court of a United
States magistrate to preside at final hearings where groups of petitioners are being recommended without
reservation for naturalization.  At such final hearings routine motions for continuance as well as routine motions for
dismissal (withdrawal and lack of prosecution) may be made to the United States magistrate.  Service officers will
make objection to any assignment of a magistrate when the petition or petitions involve issues to be resolved as in
grant-facts or denial recommendations.  Furthermore, in every case, the order must be signed by the judge who
"enters" the order. rather than by the reporting magistrate.  (Revised)

(3)  Appearance of Service officer at final hearings.  Where it is "impracticable" for a Service officer to be
present at a final hearing, the court must be notified in advance, in writing, of the reasons therefore.  On one occasion
an examiner had been held in contempt of court and fined due to non-attendance, although the judgment was
subsequently overturned. 1b/  (Added)

(b)  Examination of petitioner and witnesses; government representation.  (1)  Courts not under designated
examiner system.  Prior to the Act of June 29, 1906, examination if petitioner and witnesses in court lacked
uniformity throughout the country, and at times were cursory and inadequate. 2/  From the 1906 enactment to the
Act of December 29, 1981 a complete examination of the petitioner and his witnesses under oath at the final hearing
was required by the statutes when the petition was being heard in a court not operating under the designated
examiner system. 3/ (Revised)

Also by virtue of the Act of June 30, 1906, the United States, for the first time, was granted the right to cross-examine
the petitioner and witnesses at the final hearing concerning any matter affecting admissibility, to call witnesses,
produce evidence, and generally, to be heard in opposition to the granting of the petition.  This right of government
appearance and action was confirmed in all subsequent statutes but, unlike current section 336, previous statutory
provisions did not specifically permit government appearance in support of a petition, until such practice was
authorized by the Act of June 8, 1926, as a part of the designated examiner procedure.  However, prior to the 1926
law, the absence declared opposition to a petition by the government was often considered by the court involved to
be tantamount to a grant recommendation which the court took into consideration in arriving at its decision. 4/
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Since at least 1926, and notwithstanding the absence of specific statutory authority, grant recommendations also
were made by the Service in the non-designated courts based upon the testimony of the petitioner and witnesses
given during the preliminary examinations, 5/ interrogation or investigation conducted prior to filing of the
petition; and since 1943, in denial cases, a memorandum of findings and conclusions of law, similar to that drawn
up by a designated examiner, has been prepared for consideration by the court.  In conjunction with both grant and
denial recommendations, petition lists on prescribed forms, similar to those used under the designated examiner
procedure, have also been prepared and presented in non designated courts. (Revised)

(2)  Designated examiner procedure.  In courts which had accepted the designated examiner procedure, the
examiner in attendance at the final hearings, immediately prior to the commencement thereof, is required to question
the petitioners under oath in grant cases to obtain any new facts bearing upon their eligibility for naturalization
which may have arisen since the conduct of the preliminary examination.  In such cases, further examination of the
petitioner at the final hearing itself is waived by the statute. (Revised)

Prior to the repeal of the witnesses requirement 5a/, under specific authority contained in all the designated
examiner provisions, the court, in its discretion, upon demand of the petitioner, could require the witnesses to appear
in open court and conduct a hearing of the petition comparable in scope to that conducted in a court which  did not
recognize the designated examiner system. 6/  Under such circumstances, a hearing de novo was accomplished, and
the court, as a basis for the judgment, was required to make findings of the fact and conclusion of law predicated
upon the evidence adduced in open court. 7/  (Revised)

Where a de novo hearing is not conducted, the court may adopt the findings and recommendations of the designated
examiner and dispose of the case upon that basis. 8/ 

(c)  Subpoena and substitution of witnesses. (1)  Prior to the Act of December 29, 1981.  Whether a petition
had been filed in a designated or non-designated court, the persons who verified the petition in affidavit form also
appeared at the administrative preliminary examination or final hearing in court for the purpose of giving the
requisite oral testimony.  9/  Aside form that vested in the examiner under the designated examiner procedure, 10/
subpoena power to compel the appearance of such witnesses, substantially similar to that accorded by section 336 of
the 1952 Act, was a feature of every statute since the Act of June 29, 1906, and coupled therewith had provisions
permitting the substitution of unavailable witnesses 11/ upon notice 12/ to the Service. (Revised)

However, under the above-mentioned 1906 enactment, in its original form, the names of the verifying witnesses were
required to be publicly posted for 90 days in advance of final hearing and some courts declined to substitute another
person as witness at the final hearing, unless his had been posted for the required period. 13/  Moreover, when a
verifying witness proved to be incompetent, the petition was considered by a few courts to be void, and a
substitution for final hearing purposes was not allowed. 14/

The above-described posting procedure was eliminated by the Act of March 3, 1931, and, form the legislation of
October 14, 1940, 15/ to the Act of December 29, 1981, substitution of another person for an incompetent witness was
specifically provided for by statute, upon a showing the petitioner acted in good faith in producing the original
witness; similar provision also were made permitting the substitution of another person for an unavailable witness.
(Revised)

(2)  Since the Act of December 29, 1981.  On  December 29, 1981 Congress enacted legislation which
eliminated the character witness requirements of naturalization.  However, the subpoena of witnesses where
necessary in cases recommended denial or grant fact has not changed. 15a/ (Added)

(d)  Statutory delays of final hearing.  (1)  Normal delay.  Prior to the Act of June 29, 1906, applicants or
petitioners for naturalization were generally naturalized the same day they appeared in court with witnesses.  The
1906 enactment required the petition to be on file and the name of the petitioner posted in the office of the clerk of
court for a period of at least 90 days before it could be finally heard.  The delay provisions were enacted to allow
time for Service investigation, designed to prevent the fraudulent naturalization that were so prevalent prior to 1906
16/
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While under the above posting requirement was discontinued under the Act of March 3, 1931, a delay period of 30
days was enacted by the Nationality Act of 1940, 16a/ and continued until the Act of December 29, 1981.  This was
subject to waiver provision which had no counterpart in previous legislation.  Under the waiver provision in its
originally enacted form, the waiver could not be granted unless it was in the public interest and promoted the
security of the United States.  However, amendatory legislation approved on December 5, 1969, eliminated the
second of these two requirements. (Revised)

Prior to the 1969 amendment mentioned in the paragraph above, a waiver of the 30-day period following the filing
of a petition was considered to be in the public interest and to promote the security of the United States if the
petitioner was at the time a member of the armed forces or an employee of the United States stationed abroad, or
was at the time the spouse or a member of the family of such employee or a serviceman stationed abroad, and would
accompany or join such employee or serviceman abroad upon naturalization.  The 30-day period in any such case
was regarded as waived by the district director provided the record clearly established the petitioner's eligibility. 
Assuming a similar probative showing that a petitioner was a member of any one of the classes described in this
paragraph, it necessarily followed that he should be found qualified for and should be granted a waiver under this
amended waiver provision.  16c/  Upon the grant of a waiver, a notation "30-day period waived" was required to be
placed on the reverse of the duplicate petition and initialed by the officer responsible of the case. (Revised)

By legislative enactment 16d/ the mandatory 30 day period was repealed.  Naturalization petitions duly filed in
court may now proceed to final hearing upon completion without any "delay" restriction as imposed by prior
legislation.  (Added)

(2)  Former general election delay.  (I)  Naturalization prohibited.  Court records prior to the legislation of
June 29, 1906, reveal that the number of naturalizations invariably increased as an election day neared, and it is an
established fact that a great many aliens during this period were naturalized en bloc a few days before the polls
opened, regardless of their qualifications, and solely  for political purposes.  To end this undesirable practice, the
1906 statute, 16e/ the nationality  Act of 1940, 16f/ and section 336(c)  as originally passed, prohibited in one form
or another naturalization of aliens within a prescribed period (usually 30 days, finally 60 days) However, by
legislation approved on December 5, 1969, 16g/ the Congress completely eliminated this restriction from section
336(c), having come to the conclusion that it no longer served a useful purpose. 16h/ (Revised)

The term "general election" as used in the 1906 legislation was construed to mean an election of officers, State or
Federal, which is general to all the people. 17/  During the effective period of the Nationality Act of 1940, it was said
that the primary election for the nomination of candidates for Federal or State offices in Louisiana, Texas, and
Georgia was a "general election" within the meaning of that statute, 18/ and would delay naturalization.  However,
the Service took the position that the term, as it formerly appeared in section 336(c) did not include a primary
election. 19/ (Revised)

(ii)  Final hearing authorized.  In a variance form the wording of previous legislation, but in operation and
effect somewhat similar to provisions contained in the Act of June 29, 1906, as interpreted, 20/section 336(c) as
originally enacted authorized a final hearing to be held within 60 days of a general election, but under such
circumstances forbade the oath of allegiance to be taken until 10 days after the election. 20a/  Moreover, consistent
with comparable language in current section 337(a), the original wording of section 336(c)  expressly stated that a
petitioner shall not be a citizen until the deferred oath had been taken.  Thus, the taking of the oath of allegiance was
specifically designated as an essential substantiate requirement for naturalization when the petition was finally
heard within the 60-day period.  However, where the taking of the oath was waived in the case of a child unable to
understand its meaning, as authorized by current section 337(a), the taking of the oath ceased to be an essential
substantiate prerequisite for the child's naturalization.  Accordingly, it was the Service view that such child could be
finally naturalized on the day of the 60-day period unless the petitions to be presented involved denial
recommendations, or were filed in behalf of children who were too young to understand and take the oath. (Revised)

The "general election" restriction pertained only to naturalization, 21/  and thus had no application to a repatriate
under section 324(c) of the present
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(e)  Burden of Proof.  The burden of proof in any naturalization case is upon the petitioner and entails an
ultimate showing that he possesses each of the requisite statutory qualifications.  22/  A prima facie case is
established by a valid sworn petition. 23/  (Revised)

Once a prima facie case, as described above, has been made out, the burden of proof has been sustained by the
petitioner, unless the government introduces admissible evidence if an adverse nature, sufficient to raise a doubt
regarding his eligibility. 23a/  Thus, while the final burden of proof always remains with the petitioner, the burden
of going forward with the evidence may shift to the government. 24/  After all the evidence has been adduced, any
doubts concerning the admissibility of the petitioner must be resolved in favor of the government and against the
petitioner, upon whom rests the ultimate burden. 25/

Pursuant to statute 25a/ a petitioner for naturalization is required to give testimony concerning any matter touching
or in any way affecting his eligibility for naturalization.  Nevertheless, a petitioner retains the Fifth Amendment
privilege of refusing to testify and to produce records or documents, on the ground of self-incrimination.  In invoking
that privilege, however, a petitioner precludes the government from conducting a complete investigation as to his
qualifications for naturalization, thereby failing to sustain the requisite burden of proof, and the petition is subject to
denial on that ground. 25b/  Thus it has been held that a petitioner who refused to answer the examiner's questions
relating to details of homosexuals activity had failed to meet his burden of proof. 25c/  (Revised)

(f)  Court orders and judgments; res judicata.  (1)  Court orders.  Prior to the inauguration of the designated
examiner procedure in 1926, 26/ the court, under the Act of June 29, 1906, disposed of each case personally signing
an order appearing on the reverse surface of each individual petition.

Since 1926, in both designated and non-designated courts, only one order of admission is signed for all petitions
granted at the final hearing.  All denial cases are similarly disposed  of by a single order, as are cases involving a
continuance,  Such orders incorporate by reference all the petitioners named on the respective lists and other becomes
a permanent part of the court records.

(2)  Final judgments.  A final order of admission or denial in naturalization proceedings, when signed and
entered upon the court records, constitutes a judgment, and its effect cannot be evaded or destroyed collateral in
another separate, distinct action or proceeding 27/  involving  naturalization or any other field of law, unless the
order shows on its face that the  court lacked jurisdiction by reason of the alien's ineligibility for naturalization. 28/

Naturalization orders (judgments) are subject to direct attack on appeal by either party or in proceedings by the
government to revoke the naturalization. 29/                                                                                                                                              
                                                                                                                                                       

(3)  Res judicata.  Under the doctrine of res judicata, questions of fact and law finally determined in
naturalization proceedings by a court of competent jurisdiction cannot be reconsidered in subsequent naturalization
proceedings.  For example, when a petition is denied for lack of good moral character, inadmissibility on that issue
has been determined, and a court, considering a subsequent petition, will be bound by the adverse determination
until such time as the petitioner can prove good moral character for the required period subsequent to the last act of
misconduct. 30/

An order denying a petition "without prejudice" does not constitute an adjudication on the merits and the doctrine of
res judicata has no application.

(g)  Change of name.  Under section 6 of the Act of June 28, 1906, the naturalization court was given
discretionary authority to order the petitioner's name changed, and that provision continued in substantially the
same form in subsequent statutes to date.  A discussion relating to the name in which a petition must be filed is
contained in INTERP 334.

(h)  Appeals.  First drafts of the Act of June 29, 1906, contained a specific section providing for
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naturalization appeals not only to the federal circuit courts, but also to the supreme court of the United States. 31/ 
However, such provisions were deleted from the final draft of the statute and were never included in subsequent
legislation.  It is well settled, however, that the United States, as well as a necessary party 32/ or the petitioner may
cause final order of naturalization entered by a United States District Court to be reviewed by an appeal, initialed in
accordance with the Federal Rules of Civil procedure to the United States Court of Appeals for the appropriate
circuit. 33/

Under local statutes state appellate courts, even before 1926, had generally assumed jurisdiction to hear appeals
from decisions granting or denying naturalization rendered by the state courts of original jurisdiction.  34/  In the
past, however, when a state court decision was adverse to the Government, the Service generally did not appeal, but,
as a more efficacious alternative, Look action in Federal  court to revoke the newly acquired status.

The above policy of seeking revocation rather than appeal was modified in favor of appeal when revocation of
citizenship became considerably more difficult as a result of the authoritative decision in Schneiderman v. U.S., 35/ 
which laid down the rule that a very high degree of proof is required for revocation. 36/ 

Obviously, when a case is appealed, the record upon which the appellate court is to act must be complete as to the
essential facts established and conclusion reached the court below. 37/  If the record is sketchy, meager as to content,
38/ or patently incomplete,  to the point of ambiguity, 39/ the case may be remanded for further proceedings in the
lower court.

(I)  Nonappearence of child beneficiaries at final hearings.  The Service has taken the position that
beneficiaries of petitions for naturalization filed by their parents   

 in whose cases the courts will waive the oath of allegiance 40/ requirement, and who are of tender years, need not
be present at the final hearing.  Consequently, when it is anticipated that the presence of such beneficiaries at the final
hearing may tend to disturb the solemnity of the occasion by reason of the parents' inability to control their behavior,
the view of the Service in this regard shall be made known to the court in advance of the final hearing, and the court
shall be asked to excuse the attendance of the beneficiaries.  The petitioners shall be notified accordingly.

The Service shall continue to require all beneficiaries who are not of tender age to attend the final hearing, as well as
those of tender years to so attend, if the court so desires.
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Footnotes

FN 1/ U.S. v. Ginsberg, 243 U.S. 472 (1917).

FN 1a/ In re United States of America, Immigration ad Naturalization Service, No. 76-3358, C.A. 5, January 17,
1977; and Order of Clarification August 1, 1977.

FN 1b/ In re Matter of Rumaker, 646 F. 2d 870 (1980). (Added)

FN 2/ See INTERP 332; U.S. v. Janke, 183 F. 277 (1910).

FN 3/ See INTERP 335.

FN 4/ In re Mudarri, 176 F. 465 (1910).

FN 5/ See INTERP 332.

FN 5a/ See Act of December 29, 1981. (95 Stat. 1611) (Added)

FN 6/ Petition of De Leo, 75 F. Supp. 896 (1948).

FN 7/ Application of Murra, 166 F. 2d 605 (1948).

FN 8/ In re Jow Gin, 175 F. 2d 299 (1949).

FN 9/ See INTERP 335.

FN 10/ See INTERP 335.

FN 11/ In re Coretto, 215 F. 177 (1914).

FN 12/ See Act of March 3, 1931.

FN 13/ In re O'Dea, 158 F. 703 (1908).

FN 14/ In re Kornstein, 268 F. 172 (1920).

FN 15/ Sec. 309(d).

FN 15a/ See INTERP 335.  (Added)

FN 16/ See INTERP 332; Bindczyck v. Finucane, 342 U.S. 76, 81 (1951).
 
FN 16a/ See section 334(c), 1940 Act, effective Jan. 13, 1941, and current

section 336(c).

FN 16b/ P.L. 91-136 (83 Stat. 283).

FN 16c/ Assistant Commissioner, Naturalization, Dec. 15, 1969, CO 336-P.

FN 16d/ Act of December 29, 1981, (95 Stat. 1611). (Added)

FN 16e/ Section 6, Act of June 29, 1906.
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FN 16f/ Section 334(c), Act of Oct. 14, 1940.

FN 16g/ P.L. 91-136 (83 Stat. 283).

FN 16h/ See House Judiciary Committee Report 91-215, re H.R. 3666, 91st Cong., 1st Sess., and Senate Judiciary
Committee Report 4534  re same bill, 291st Cong., 1st Sess.

FN 17/ 28 Op. Atty. Gen. 146 (1910).

FN 18/ Gen. Coun., file 500/2, sec. 334, Sept. 8, 1947.

FN 19/ Gen. Coun., No. 5-56, August 6, 1956.

FN 20/ 26 Op. Atty. Gen. 611 (1908).

FN 20a/ See House Report No. 1365, 82d Congress, 2d Session, p. 82.

FN 21/ See sec. 101(a)(23).

FN 22/ Berenyi v. District Director, 385 U.S. 630 (1967); Petition of Reginelli, 119 A. 2d 454, 20 N.J. 266, cert. den.
351 U.S. 918 (1956); Petition of Millan, 266 F. Supp. 545 (1967); In re Matz, 296 F. Supp. 927 (1969); U.S. v.
Schwimmer, 279 U.S. 644, 649 (1929); see sections 316(e), 318, and 335(g), I.& N. Act.

FN 23/ Krausse v. U.S., 194 F. 2d 440, 442 (1952).

FN 23a/ See INTERP 313.2(c) re burden of proof in relation to section 313.

FN 24/ Petition of Petcheff, 114 F. Supp. 764 (1953).

FN 25/ U.S. v. Manzi, 276 U.S. 463, 467 (1928).

FN 25a/ Section 335(b); see 8 CFR 335.11(b).

FN 25b/ Petition of Mesaikos, U.S.D.C., S.D.N.Y., F. Supp. (1973); see U.S. v. Accardo, 113 F. Supp. 783, 787 (1953),
aff'd per curiam 208 F. 2d 632, cert. den. 347 U.S. 953. (1954); U.S. v. Polites, 127 F. Supp. 768, 773 (1953).

FN 25c/ Petition of Longstaff, No. 79-2241, 5th Cir., 1980. (Unpublished) (Added)

FN 26/ See INTERP 335.

FN 27/ Lakebo v. Carr, 111 F. 2d 732 (1940).

FN 28/ Yamashita v. Hinkle, 260 U.S. 199 (1922).

FN 29/ See INTERP 340.

FN 30/ In re Hartman, 232 F. 797 (1916); In re Stasinopulos, 21 F. 2d 71 (1927).

FN 31/ House Report No. 1789, 59th Cong., 1st Sess., p.5.

FN 32/ Boham v. Chi Yan Cham Louie, 166 F. 2d 15 (1948).

FN 33/ Tutun v. U.S., 270 U.S. 568 (1926).
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FN 34/ In re Clark, 301 Pa. 321 (1930); U.S. v. Gerstein, 284 Ill. (1918).

FN 35/ 320 U.S. 118 (1943).

FN 36/ See INTERP 340.

FN 37/ U.S. v. Cunha, 209 F. 2d 326 (1954).

FN 38/ Stasiukevich v. Nicolls, 168 F. 2d 474 (1948).

FN 39/ Tauchen v. Barber, 183 F. 2d 266 (1950).

FN 40/ See INTERP 337.
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Interpretation 337.1  Statutory terms of oath.

The oath, as a prerequisite to naturalization has been provided for by status 1/ since the first naturalization Act of
March 26, 1790.  The substance of clause (1) of the current statutory oath has been a required term since 1790, and
that of current clause(2) since 1975.  However, from 1795 until 1939, the statutes not only required the general
renunciation, but also a specific renunciation of allegiance to the prince, potentate, state or sovereignty, identified by
name, of which the petitioner was then a subject or citizen.

Promises to defend the Constitution and laws of the United States, and to bear true faith and allegiance to the same,
similar to those expressed in the current statutory clauses (3) and (4) have appeared in legislation beginning with the
1906 enactment, 2/ but it was not until the Act of September 23, 1950, amendatory of the Act of October 14, 1940, 3/
that terms substantially identical with those current clauses (5)(A) and (B) became part of the required oath.  Current
clause (5)(C) was not found in previous legislation.
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Footnotes

FN 1/ See Acts of January 29, 1795, April 14, 1802, May 26, 1824 (sec. 2165, R.S., 1878); June 29, 1906, June 20,
1939, October 14, 1940, September 23, 1950.

FN 2/ 3d subdiv., sec. 4.

FN 3/ Sec. 335(a), (b).
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Interpretation 337.2  Obligations of the oath. 

(a)  Generally.
(b)  Oath in relationship to the bearing of arms.

(a)  Generally. The oath is prospective in nature, 4/ and its promises are in effect the contractual
consideration given by the alien in return for the privileges and benefits bestowed upon him when he is admitted to
citizenship. 5/

Since at least 1906, wither by regulation or specific statutory provision, 6/ the petitioner's concluding assertion that
the oath is taken freely without any mental reservation or purpose of evasion has been required thereof.  In
fulfillment of the averment, the courts have stated that the petitioner must sincerely and absolutely renounce all
foreign allegiance, give true faith and allegiance to the United States, its Constitution and laws, and intend to make
the United States his permanent home where he will fully assume and discharge all duties and obligations of
citizenship. 7/

The above obligations of the oath do not admit of dual allegiance, 8/ but contemplate the assumption of an
undivided loyalty excluding any mental reservations wither conscious or latent. 9/  However, a sentimental
fondness or affection for the homeland, 10/ and the retention of cultural feelings imbedded during childhood and
youth in one's native country 11/ are not inconsistent with the obligations of the oath.

(b)  Oath in relationship to the bearing of arms.  (1)  Under former statutes.  Prior to the Act of September 23,
1950, the statutes did not mention the bearing of arms in relationship to naturalization.  However, prior to 1946,
several Supreme Court decisions had taken the position that the commitment in the oath to support and defend the
Constitution and laws of the United States against all enemies, foreign and domestic, constituted an implied
promise to bear arms, and that a refusal to do so not only qualified the oath, but also indicated a lack of attachment
12/ to the principles of the Constitution.

In 1929, a self-styled "uncompromising pacifist" was denied citizenship on the above grounds, when she not only
declined to bear arms, but also showed a disposition to encourage others to take a similar stand.  13/  Citizenship
was subsequently denied an ordained Baptist minister who was unwilling to put allegiance to the state ahead of
allegiance to God or leave his personal moral determinations to the majority.  Irrespective of the legislative will or
authority, he was willing to defend the United States by bearing arms only if he, personally, believed the war to be
morally justified.  14/  In much the same basis, the petition of a former United States Army nurse, who had served as
such in France during World War I was also denied when she refused to take then oath as written, if it implied a
promise to bear arms, unless she were permitted to insert as part of the oath the words "as far as my Christian
conscience will allow" 15/

Strong dissents from the majority view expressed in the Schwimmer, Macintosh, and Bland Cases, and, in 1946, the
Supreme Court reversed its position by substantially adopting the principles and argument expounded in the
dissenting opinions.  The precedent-breaking decision 16/ involved a Seventh-Day Adventist who was willing to
serve the country in a noncombatant capacity, but was unwilling to bear arms because of his religious belief.  In
admitting Girouard to citizenship, the court observed that the bearing of arms is not the only manner in which the
institutions of the country might be defended; that the oath, in its terms, does not exact a promise to bear arms; that
the bearing of arms is not an express statutory prerequisite to citizenship; and that Congress, since colonial times,
has consistently granted exemptions from military service to conscientious objectors.  The focal point of the decision
left intact the requirement that a petitioner establish attachment to the principles of the Constitution, 17/ except
insofar as the determination of such issue might be modified by reason for a refusal to take up arms.

The modifications in terms of the oath made by the amendatory legislation of September 23, 1950, and current
section 337 represent congressional reaction to the modified viewpoint expressed by the Supreme Court in the
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Girouard decision.  18/

(2)  Under current statute; exemptions.  (I)  Prerequisites.  To qualify for the exemption from the promises to
bear arms and to perform noncombatant service, a petitioner must show each of the following; 19/  (1)  that he is
"opposed to any type of service"; 19a/ (2)  that his objection is grounded in religious principles, as construed by the
Supreme Court in Welsh v. U.S., 398 U.S. 333 (1970), and U.S. v. Seeger, 280 U.S. 163 (1965); and (3) that his beliefs
are sincere, meaningful, and deeply held. 19b/  The three tests are cumulative and each must be satisfied. 19c/

(ii)  Religious training and belief; Seeger and Welsh.  The privilege of taking the oath without a promise to
bear arms or to perform noncombatant service is available only to petitioners whose refusal to do so is based upon
"religious training and belief," a term which is defined for the first time in section 337 of the current naturalization
statute.  As therein defined, the term mean an individual's belief in relation to a Supreme Being involving duties
superior to those arising from any human relation, but does not include essentially political, sociological, or
philosophical views or a merely personal moral code.  Until 1967, this same definition of "religious training and
belief" also was found in section 6(j) of the Universal Military Training and Service Act, and formed the basis upon
which registrants thereunder were granted the classification of conscientious objector.  Because the definitions in
both enactments were identical, decisions interpretative of section 6(j) were regarded as equally applicable in
determining eligibility to take the modified oath under section 337 of the current statute. 19d/

The conscription statute identified above was mended by the Military Selective Service Act of 1967. 19e/  The
amendatory legislation continued the exemption accorded persons "who, by reason of religious training and belief,
are conscientiously opposed to participation in war in any form," but the definition of "religious training and belief"
in section 6(j) which therefore has read "Religious training and belief..... means an individual's belief in a relation to
a Supreme Being involving duties superior to those arising from any human relation, but does not include essentially
political, sociological, or philosophical views or merely  a personal moral code," was modified by the 1967
enactment to leave only the limited statement that "the term 'religious training and belief' does not include
essentially political, sociological, philosophical views, or a merely personal moral code."  Notwithstanding this
definition change, 19f/ the Service will continue to apply the Selective Service decisions in naturalization cases to the
extent hereinafter indicated.

The Supreme Court, in the Selective Service case of U.S. v. Seeger, 380 U.S. 163 (1965), held that "religious training
and belief," then defined in the statute as a "belief in a relation to a Supreme Being involving duties superior to those
arising from any human relationship," did not require a belief in a traditional personalized God.  Rather, it was
said to embrace a sincere and meaningful belief based upon a power or being, or upon faith, to which all else is
subordinate or upon which all else in ultimately dependent; stated another way, a sincere and meaningful belief
which occupies in the life of the possessor a place parallel to that filled by the God of those admittedly qualifying for
the exemption satisfies the definition.  Where such beliefs have parallel positions in the lives of their respective
holders, both must be held to be in relation to a Supreme Being. 19g/ Decided with Seeger was U.S. v. Jakobson, 19h/
and Peter v. U.S. 19I/

The court explicitly stated that excluded form the exemption were those  disavowing religious belief who decide on
the basis of essentially political, philosophical, sociological, or economic considerations that war is wrong, and
those whose opposition stems from a merely personal moral code.

Welsh v. U.S., 398 U.S. 333 (1970), clarified the standards in Seeger, holding that the Selective Service statute
exempts all those whose consciences, spurred by deeply held moral, ethical, or religious beliefs, would give them no
rest or peace if they allowed themselves to become an instrument of war.  The court thus appears to have construed
"religious" beliefs to include certain deeply held "moral" and "ethical" beliefs.

The court further held that excluded from the exemption are whose objections to war do not rest upon moral, ethical,
or religious principle but, instead, rest solely upon considerations of policy, pragmatism, or expediency, and those
whose beliefs are not deeply held.

Both Seeger and Welsh themselves, in filling out their exemption applications, struck out the word "training," but
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were nevertheless held qualified for exemption.  Thus, it has been held that the prerequisites of "religious training," as
such, required by the statute is no longer a viable consideration in determining eligibility for the exemption. 19j/

(iii)  Religious training and belief; exclusions and inclusions.  The claim of a petitioner that his belief is an
essential part of a religious faith must be given great weight. 19k/  However, when a petitioner classifies his beliefs
as non-religious, it is not conclusive and the court may determine from all the evidence whether it is, in fact,
religious. 19m/  But, the validity of the petitioner's beliefs cannot be questioned, 19n/ the only question being whether
they are in "his own scheme of things," 19o/ "religious."  The reference to "own scheme of things" is intended to
indicate that the central consideration in determining whether the claimant's beliefs are religious is whether they
play a part of and function as a religion in the claimant's life.

Both Seeger and Welsh, supra, stress that exemption is not dependent upon membership in or adherence to the
teachings of a particular religion or organized church that is opposed to war or killing as a matter of doctrine, but is
personal to the claimant. 19p/  But mere membership in a religious group teaching conscientious objection is not an
automatic basis for such status; 19q/  and membership in a religious group which does not require conscientious
objection as a tenet of the faith is not automatically a basis for refusing recognition as a conscientious objector,  19r/ 
Nor need any religious sect with which he is affiliated require conscientious objection as a tenet of the faith. 19s/

The fact that a claimant, whose religious beliefs have been established, also especially opposes a particular war does
not disqualify him for the exemption on religious grounds; 19t/ nor does the fact that the claimant has also
developed political and sociological convictions respecting war preclude the possibility that he also holds moral,
ethical, or religious beliefs which qualify him for the exemption on religious grounds; 19u/ nor does the fact that the
claimant is motivated, in part, by a personal moral code disqualify him for the exemption when he is also
substantially motivated by views derived from religious training and belief. 19v/
A claimant who considers himself to an atheist does not thereby disqualify himself for conscientious objector
classification, since that belief can in part be a product of faith and occupy the same place in life as normal religion
occupies in the life of a religious person. 19w/

The "personal moral code"  that excludes eligibility for the exemption relates to a moral code which is not only
personal but which is the sole basis for the claimant's belief and is in no way related to a Supreme Being.  If the
claimed religious beliefs meet the test of Seeger and Welsh, those beliefs cannot be said to be based on a merely
personal moral code. 19x/  Before a conscientious objector claim may be rejected, on the ground that it is based on a
merely personal moral code, or in any other exclusionary rule, that or those factors must be the sole basis of the
claim. 19y/

If the opposition to war stems form beliefs held with the strength of traditional religious convictions, the sincerity
test is satisfied. 19z/ To rebut a prima facie case of eligibility for the exemption, there must exist provable, reliable
facts that provide the basis for disbelieving the claimant or something which blurs the picture printed and thus casts
doubt on sincerity.  19aa/  Unexplained impression are insufficient, 19bb/  as are mere suspicion and speculation;
19cc/ but insincerity may be found to exist because of the shifty or evasive demeanor of the claimant. 19dd/ 
Rejection of a claim can be based upon a finding that the claimant does not in fact believe his outward
manifestations or that such belief is not deeply held, as when prior statements or actions are inconsistent with the
claimant's stated beliefs, 19ee/ or are untruthful, 19ff/ or membership was held in a military organization, 19gg/ or
objection to any governmental service is made, 19hh/ or claimant was employed in a defense plant. 19ii/  The
absence of any inconsistent facts does not preclude an honest and rational finding of insincerity and express rejection
of the claim on demeanor grounds. 19ii/ 

Insincerity is not implied from the taking of an oath to support and defend the Constitution against all enemies,
19kk/, or a willingness to hunt wild game. 19mm/
Advocating defense of self and others by any degree of violence necessary under the circumstances, including killing,
is not, of itself, disqualifying, where it is limited in scope and to situation essential unavoidable. 20/  Late
maturation of beliefs is not in any way inconsistent with sincerity of belief; 20a/ and the timing of a claim for
exemption, although a factor to be considered, is not alone sufficient to justify a conclusion of insincerity, but
considered with other relevant factors may justify a conclusion of insincerity. 20b/
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(iv)  Construction of the term "opposed to any type of service" as the basis for taking a modified oath
(opposition to service in a specific war).  The Service takes the position that the term "opposed to any type of service,"
as used in current section 337)a), means opposition to any and all service in the armed forces.  It follows, therefore,
that where a petitioner is opposed to service in a specific war which he deems unjust, while at the same he is not
opposed to such service in wars generally, he can be regarded as eligible to take the oath with the limited obligation
to perform work of national importance under civilian direction.

The Supreme Court decision in Gillette v. U.S., 20c/ when considered in the light of the legislative history relating to
section 337(a), lends some support to the viewpoint expressed above. The court denied Gillette exemption as a
religious conscientious objector under section 6(j) of the Military Selective Service Act of 1967, because he objected to
participation in the Vietnam conflict as an unjust war, and not to participation in all war.  The ruling construed the
term "conscientiously opposed to participation in war in any form" in 6(j)  as meaning "opposition to participating in
any war and all war."

Admittedly, the term in section 6(j) noted above, "opposed to participation in war in any form" differs in wording
from comparable term in section 337(a); i.e., "opposed to any type of service."  However, it is significant that the
legislative history relating to the naturalization section contains a committee recommendation that the oath of
allegiance be amended to require a promise to bear arms, unless the alien is, conscientiously opposed to
participation in war in any form," 20d/ precisely the same words which appear in section 6 (j). 20e/  Of similar
significance are the words of other committees 20f/ stating, in effect, that the [ new naturalization of oath section ] is
designed to place the naturalized citizen in the same position as the native-born citizen with respect to the
responsibility for bearing arms, performing noncombatant service, and performing work of national importance
under civilian direction.  20g/  A conference committee report relating to the current statute also reflects that the
conferences had provided for naturalization oath which would not violate bona fide religious conviction if properly
proved in accordance with standards set up in the Selective Service Act of 1948, as amended. 20h/  It seems clear
from this relevant legislative data that the Congress intended to equate "opposed  to participation in war in any
form,"  and to require the naturalization petitioner seeking to limit his oath obligation to work of national
importance to meet in all respects the same test required for a similar conscientious objector status under the draft
laws. (Formerly subdiv. (ii); redesignated subdiv.(iv))

(v)  Work of national importance under civilian direction.  An exemption from the promise to perform work
of national importance is not available to any petitioner, even if his opposition thereto is based upon religious
training and belief.  A petitioner who is exempt from bearing arms or from performing noncombatant service and
who answers affirmatively the question of whether he is willing to perform work of national importance shall not be
 questioned further regarding the type of work of national importance he is willing to perform. 21/  If, contrary to
Service Policy, questioning along these lines is directed by the court, or if such information is volunteered by the
petitioner in his N-400 application or during a preliminary examination, a favorable recommendation nevertheless
shall be made even though the petitioner has qualified the type of work of national importance that he is willing to
perform, unless the, qualification are so broad that the effect thereof is to negate completely a professed willingness
to perform work of national importance.  It is the Service position that an unwillingness to perform certain types of
work of national importance does not constitute a mental reservation respecting willingness to perform work of
national importance. 22/

The Service position set forth just above continues unchanged even though a recent decision 22a/ a court saw fit to
adopt the former contrary viewpoint of the Service, 22b/ namely that a petitioner could not qualify that portion of
the oath relating to work of national importance, by declaring what type of work he will or will not perform.

It is also the Service view that the words :substance of ... clause (5)(C),"  as they appear in current section 337(a) with
reference to the required composition of a modified oath, mean that a petitioner who is qualified to take an oath
containing only clause "(5)(c)," despite his expressed unwillingness to perform certain types of work if national
importance, must take the oath with clause "(5)(C)" worded as it appears in such section, and cannot append to the
clause words descriptive of the work he is willing or unwilling to perform. 22c/ Thus, the Service is in disagreement
with a recent court decision 22d/ holding that the petitioner may enlarge the substance of clause "(5)(C)" by adding
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thereto the words "which will not endanger or cause the death of an individual."

 In a recent unreported court decision in Pennsylvania, 22e/ the court held where a petitioner  is willing to perform
work of national importance under civilian direction only if the work was not a substitute for military service, this
constitutes sufficient mental reservation to warrant denial. (Added)

The court stated in its decision that "petitioner's refusal to take the modified oath of allegiance without further
qualifications is fatal to her petition for naturalization."  Citing In re MacKay, 22f/ the court said, "one cannot
bargain and specify his terms of citizenship." (Added)

(iv)  Duration of petitioner's attitude toward obligations of oath.  Willingness to bear arms or perform
noncombatant service or work of national importance under civilian direction need not have exited throughout the
statutory period.  A petitioner's unwillingness during part of the statutory period (assuming that the reason
therefore does not indicate lack of attachment) does not preclude naturalization if he is willing to take the oath in
good faith and without reservation at the final hearing.

(viii)  Extent of petitioner's obligation when not entitled to exemption.  A petitioner who is unable to
establish his qualifications to take the oath without a promise to bear arms is required to take the oath in a form
which will commit him only to the bearing of arms, but also to the performance of noncombatant service and work
of national importance. 23/

(viii)  Unwillingness to vote, serve on jury, or otherwise participate in government, because of religious
training and belief.  See INTERP 316.1(h) (3) (iv).
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Footnotes

FN 4/ U.S. v. Bregler, 55 F. Supp. 837 (1944).

FN 5/ U.S. v. Shapiro, 43F. Supp. 927 (1942).

FN 6/ Sec. 355(b), Act of October 14, 1940.

FN 7/  U.S. v. Orth, 51 F. Supp. 682, 705 (1943).

FN 8/ U.S. v. Siegel, 59 F. Supp. 183, 188 (1945).

FN 9/ U.S. v. Haas, 51 F. Supp. 910 (1943).

FN 10/ U.S. v. Galluci, 54 F. Supp. 964 (1944).

FN 11/ Baumgartner v. U.S., 322 U.S. 665 (1944).

FN 12/ See INTERP 316

FN 13/ U.S. v. Schwimmer, 279 U.S. 644.

FN 14/ U.S. v. Macintosh, 283 U.S. 644.

FN 15/ U.S. v. Bland, 283 U.S. 636 (1931).

FN 16/ Girouard v. U.S., 328 U.S. 61 (1946).

FN 17/ See INTERP 316; In re MacKay, 71 F. Supp. 397 (1947).

FN 18/ Senate Report No. 1515, 81st Cong., 2d Sess., p. 745.

FN 19/ Smith v. Laird, 353 F. Supp. 446 (1973).

FN 19a/ See INTERP 337.2(b)(2)(iv).

FN 19b/ Wittmer v. U.S., 348 U.S. 375 (1955); U.S. v. Seeger, supra; Welsh v. U.S., supra; see Clay v. U.S., 403 U.S. 698
(1971). (Revised)

FN 19c/ Armstrong v. Laird, 456 F. 2d 521 (1972); Clay v. U.S. 403 U.S. 698
(1971).

FN 19d/ U.S. v. Seeger, 380 U.S. 163, footnote 3, p. 180, noting section 6(j) to be "identical to section 337(a), I. & N.
Act."  In explaining  the incorporation of this wording into the naturalization statute, the Congressional Conference
Report expressly stated that the exemption should be proved in accordance with standards set up in the Selective
Service Act (H. Rpt. 2096, p. 129, 82d Cong., 2d Sess. (1952)).  See In re Weitzman, 426 F. 2d 439, 446 (1970); In re
Petition of Thomsen, 324 F. Supp. 1205 (1971); Rafferty v. U.S., F. 2d (C.A. 5, 1973).

FN 19e/ Sec. 1(7), Act of June 30, 1967 (81 Stat. 100).

FN 19f/ It is appropriate to observe that the reference to a "Supreme Being" remains a part of the definition in section
337 of the Naturalization law; also see U.S. v. Levy, 419 F. 2d 360, 366 (1969), wherein the court stated that the
elimination of reference to a "Supreme Being" has worked not change in the requirements for a conscientious objector
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classification.  In re Petition of Thomsen, 324 F. Supp. 1205 (1971); U.S. v. Foran, 305 F. Supp. 1322 (1969); Morin v.
Grade, 301 F. Supp. 614 (1969); see H.R. Rep. No. 267, 90th Cong., 1st Sess.; 1967 U.S. Code Cong., and Adm. News.
Vol., 1 pp. 1333-1334; Conf. Rept. No. 346, 90th Cong., 1st Sess., 1967 U.S. Code Cong., and Ad,. News, Vol. 1, p. 1360.

FN 19g/ Seeger's conscientious objection was derived form research in religious and cultural fields.  He said much
of his thought cane from his close study of Quaker beliefs.  He classified his beliefs as "religious," but left open the
question of his belief in a "Supreme Being."  However, the further declared that his skepticism in the existence of God
did not necessarily mean lack of faith in anything whatsoever, and that the cosmic order did, perhaps, suggest a
creative intelligence.  He stated that his was a belief in and devotion to goodness and virtue for their own sakes, and
a religious faith in a purely ethical creed - see 380 U.S. 163, at 166-167 and 186-187.

FN 19h/ Jakobsen stated he believed in a "Supreme Being" who was "Creator of Man" in the sense of being "ultimately
responsible for the existence of" man and who was "the Supreme Reality" of which "the existence of man is the result;"
that man must be "partly spiritual" and, therefore, "partly akin to the Supreme Reality;" and that his "most important
religious law" was that "no man ought ever to willfully sacrifice another man's life as a means to any other end..." 
Later, he said that he believed in "Godness" which was "the Ultimate Cause for the fact of Being of the Universe"- see
380 U.S. 163, at 167-168 and 187.

FN 19I/ Peter attributed his convictions to reading and meditation " in our democratic American culture, with its
values derived from the western religious and philosophical tradition."  His belief in a "Supreme Being" depended
upon the definition, and while he said that, above  any obligation owed the state, he felt it a violation of his moral
code to take human life, he also acknowledged "the consciousness of come power manifest in nature which helps man
in the ordering of his life in harmony with its demand."  As to whether he would call this last a belief in a "Supreme
Being," he replied, "you could call that a belief in the Supreme Being of God.  These just do not happen to be the words
I use." - see 380 U.S. 163, at 169 and 187-188.

FN 19j/ See U.S. v. Burton, 472 F. 2d 757 (1973)); Cassidy v. U.S., 428 F.2d 585, 587 (1970); U.S. v. Levy, 419 F. 2d
360 (1960); cf. In re Weitzman, per curiam, 426 F. 2d 439, 440, 441 n. 2, 454, 459, 460 n.5 (1970).

FN 19k/ U.S. v. Seeger, supra.

FN 19m/  Welsh v. U.S., supra, at 341 U.S.  v. Laird, 430 F.2d 96, 100 (1970); U.S. v. Burton, 472 F.2d 757
(1973); In re Petition of Thomsen, 324 F. Supp. 1205 (1971); Petition of James Wilson, U.S.D.C., E.D., Va., A-17030607
(unreported-1976), exemption claimed because of medical ethics-denied. (Revised)

FN 19n/ U.S. v. Seeger, supra.

FN 19o/ U.S. v. Seeger, supra.; U.S. v. Burton, 472F, 2d 757(1973); Welsh v. U.S., supra.

FN 19p/ U.S. v. Seeger, supra, at 185; Welsh v. U.S., supra, at 339. See also In re Nissen, 146 F. Supp. 361 (1956); In re
Hansen, 148 F. Supp. 187 (1957); Bates v. Commander, 413 F.2d 479, 480, (1969); U.S. v. Wheeler, 321 F. Supp. 471,
481 (1970).

FN 19q/ Hunter v. U.S., 393 F.2d 548 (1968); Keefer v. U.S., 313 F.2d 773 (1963); Olguin v. U.S., 392 F.2d 329 (1968).

FN 19r/ U.S. v. Hagaman, 213 F.2d 86 (1954); U.S. v. Knappke, 125 F. Supp. 303 (1954).

FN 19s/ U.S. v. Wheeler, 321 F. Supp. 471 (1970); see Waren v. Laird, 353 F. Supp, 730 (1972); U.S. v. Foran, 305 F.
Supp. 1322 (1969).

FN 19t/ Goldstein v. Coleman, 339 F. Supp. 357 (1973); Thomass v. Salatich, 328 F. Supp. 18 (1971).

FN 19u/ Silverman v. Laird, 339 F. Supp. 876 (1972); U.S. v. Seeger, supra.
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FN 19v/ U.S. v. Clifford, 409 F.2d 700 (1969); Fleming v. U.S., 344 F.2d 912 (1965); U.S. v. Wheeler, 321 F. Supp. 471,
481 (1970); Welsh v. U.S., supra, at 342-343.

FN 19w/ See U.S. v. Foran, 305 F. Supp. 1322 (1969); U.S.  v. Sisson, 297 F. Supp. 902 (1969); U.S.  v. Schacter,
293 F. Sugg. 1057 (1968); Petition of Ella Anna Berta Nomland, U.S.D.C., C.D., Calif., A-3988479 (1968)(unreported,
copy in CO 337-P); In re Weitzman, 284 F. Supp. 514 (1968), reversed, 426 F. 2d 439 (1970). 

FN 19x/ U.S.  v. Seeger, supra, at 186; Ross v. McLoughlin, 308 F. Supp. 1019  1024 (1970).

FN 19y/ Fleming v. U.S., 344 F.2d 912 (1965)

FN 19z/ U.S. v. Tigerman, 456 F.2d 54 (1972).

FN 19aa / Batterton v. U.S., 260 F.2d 333 (1958); Kessler v. U.S., 406 F.2d 151, 156 (1969); U.S. v. Tigerman,
456 F.2d 54 (1971)  Thompson v. U.S., 474 F.2d 323, 326 (1973); Helwick  v. Laird, 438 F.2d 959 (1971): U.S. ex rel.
Checkman v. Laird, 469 F.2d 773 (1972); Lovallo v. Resov, 443 F.2d 1262 (1971).

FN 19bb/ U.S. v. Hesse, 417 F.2d 141. 144 (1969); Owens v. Commanding General, 307 F. Supp. 285, 287
(1969); Dickinson v. U.S., 346 U.S. 389 (1953); Helwick v. Laird, 438 F.2d 959 (1971); Bates v. Commander, 413 F. 2d
475 (1969).

FN 19cc/ See Goldstein v. Coleman, 339 F. Supp. 357 (1972).

FN 19dd/ U.S. v. Jagla, 330 F. Supp. 962 (1970); U.S. v. Abbott, 425 F.2d 910, 193, (1970); U.S. v. James, 417 F.
2d 826, 829 (1969).

FN 19ee/ U.S. v. Tigerman, 456 F.2d 54 (1972); see U.S. v. Coffey, 429 F.2d 401, 405 (1970); Parrot v. U.S. 370
F. 2d 388 (1966); Lingo v. U.S., 384 F.2d 724 (1967); Salamy v. U.S.  379 F. 2d 838; U.S.  v. Gearey, 379 F.2d 915
(1967); Witmer v. U.S., 348 U.S. 375 (1955); U.S. v. Abbott, 425 F.2d 910, 915 (1970); Stanov v. Schlesinger, 367 F.
Supp. 451 (1973). (Revised)

FN 19ff/ Demoss v. U.S., 218 F.2d 119 (1955).

FN 19gg/ U.S. v. Borisuk, 206 F. 2d 338 (ROTC) (1953); U.S. v. Taylor, 351 F.2d 228 (1965); U.S. v. Hein, 112
F. Supp. 71 (Naitonal Guard) (1953).

FN 19hh/ U.S. v. Gaston, 222 F. 2d 818 (1955). But see Sirculla v. U.S., 348 U.S. 385 (1955).

FN 19ii/ Manke v. U.S., 259 F.2d 518 (1958)

FN 19jj/   U.S. ex rel. Checkman v. Laird, 469 F. 2d 773, 785, n.17 (1972); see U.S. v. Newton, 435 F.2d 671,
674 (1970); U.S. v. Houghton, 413 F.2d 736, 739, 742-743 (1969); U.S. v. French, 429 F.2d 391 (1970); U.S. v. Corlies,
280 F.2d 808 (1960); White v. U.S. 215 F.2d 782, 786-787 (1954); U.S. v. Evana, 425 F.2d 302, 305 (1970).

FN 19kk/ U.S. ex rel. Reel v. Badt, 152 F.2d 627 (1945).

FN 19mm/  Rempel v. U.S., 220 F.2d 949 (1955).   
   
FN 20/ Warren v. Laird, 353 F. Supp. 730 (1972); Thomas v. Salatich, 338 F. Supp. 18 (1971); see Sirculla v. U.S., 348
U.S. 385 (1955); U.S.  v. Parmiter, 173 F. Supp. 677 (1959); U.S.  v. Carrol, 399 F.2d 651 (1969); U.S.  v. Gearey, 379
F.2d 915 (1967).

FN 20a/ U.S. v. Wheeler, 321 F. Supp. 471 (1970); Silberberg v. Willis , 306 F. Supp. 1021, 1022.
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FN 20b/ Thompson v. U.S., 474 F.2d 323 (1973); U.S. v. Henderson, 411 F.2d 1182, 1187 (1970). See also Speer v.
Hedrick, 419 F.2d 804, 806 (1969); Bishop v, U.S., 412 F.2d 1064, 1068 (1969); U.S. V. Gearey, 379 F. 2d 915 (1967);
Ehlert v. U.S., 402 U.S. 99 (1971); U.S. v. Nagler, 484 F.2d 38 (1973). (Revised)

FN 20c/  401 U.S. 437 (1971).

FN 20d/ Senate Report No. 1515, 81st Cong. 2d Sess., April 20, 1950, p. 746.

FN 20e/ It is pertinent to note that the term "Conscientiously opposed to participation in war in any form" following
its appearance in the basic Selective Service Act of 1948 (Act of June 24, 1948, 62 Stat. 604), continued unchanged in
all subsequent amendatory legislation.

FN 20f/ House Report No. 1365, 82nd Cong., 2d Sess., February 14, 1952, p. 82; Senate Report No. 1137, 82nd Cong.,
2nd Sess., January 29, 1952, p.43.

FN 20g/ The position on the native-born citizen with respect to such responsibility, of course, is spelled out in the
Selective Service laws, and encompasses as a conscientious objector upon a showing that he is conscientiously
opposed to participation in war in any form," or, in the words of Gillette, that he is conscientiously opposed to
participating in any war and all war."

FN 20h/ Conference Report, House No. 2096, U.S. Code Congressional and Administrative News, 82nd Cong., 2d
Sess., Vol. 2, at p. 1756.

FN 21/  Cf. Commissioner's memorandum to Executive Assistant, Attorney General, December 20, 1955, files CO
337-P, 56336/337.

FN 22/ Memorandum, Assistant Commissioner, Naturalization, October 14, 1966, in reply to SW 337(C), August
12, 1966, file CO 337-P; Petition of Anna Ida Schendel on behalf of Monica Schendel and six other petitions, U.S.D.C.,
Northern District of California (1966), unreported, see related D.E. memorandum in file CO 337-P.  See
recommendation, Criminal Division, Justice Department, February 6, 1956, files CO 337-P, 56336/337, for reversal
upon confession of error, Petition of Scaccio, 131 F. Supp. 154 (1955), reversed 235 F. 2d 782 (1956).

FN  22a/ Petitions of Haeson Kook Matz and Renate  Maria Louis Nikola.  296 F. Supp. 927 (1969).

FN 22b/ See Gen. Coun., file 56336/337, July 31, 1953.

FN 22c/ Andrezej M. Kosak v. INS, U.S.D.C. Conn., May 4, 1979.  Aff'd without opinion at 614 F.2d 1288 (2d Cir.
1979) (Slip opinion available at C.O.)

FN 22d/ U.S. v. Roman Siezmuch, 461 F. 2d 1087 (7th Cir., 1971)

FN 22e/ Petition for Naturalization of Junan Clavijo De Bellis, Pet. No. 246079 (E.D. Pa., 1980) unreported.  See also
In the Matter of the Petition of Diana Lord Williams, 474 F. Supp. 384 (1979). (Added)

FN 22f/ 71 F. Supp. 397, 400 (N.D. Ind. 1947). (Added)
FN 23/ Gen. Coun., 4-56, June 19, 1956.
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Interpretation 337.3  Oath in relationship to petition filed before December 24,
1952.

The requirements and exemptions of section 337(a) and 8 CFR 337 are applicable only to petitions filed on or after
December 24, 1952.  The oath of allegiance to be taken by a petitioner who petition was filed before December 24,
1952, shall be the oath required by the law in effect when the petition was filed. 24/
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Footnotes

FN 24/ Gen. Coun., files 56336/337; /405b, July 31.
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Interpretation 337.4  Oath exemption accorded children. 

Since 1941, the statutes have contained provisions permitting the naturalization of children pursuant to a parent's
petition. 25/  Complementing such provisions has been statutory authority, similar to that contained in current
section 337, which permits the court, in its discretion, to waive the taking of the oath if the child is too young to
understand its meaning.



Service Law Books

INSERTS

Footnotes

FN 25/ See INTERPS 322, 323.
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Interpretation 337.5  Oath to be administered in English language only. 

A contention that he oath might be legally administered in a foreign language exemptions accorded certain aliens,
26/ since 1950.  However, the Service has taken the position that the oath shall be administered only in the English
language, even though the petitioner is exempt from the requirement o reading, writing, and speaking English.  If a
petitioner is so exempt, the Services of an interpreter may be utilized to translate the oath and to inquire of the
petitioner whether he understands the oath as translated and is willing to subscribe thereto.  When the answer is in
the affirmative, the oath may be taken, but must be actually administered in the English language. 27/
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Footnotes

FN 26/ See INTERPS 312.

FN 27/ See Petition of Contreras, 100 F. Supp. 419 (1951)
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Interpretation 337.6  Special provisions relating to disabled petitioners.

Statutory provisions permitting a disabled petitioner to take the oath at a place designated by the court, similar to
those found in current section 337, have existed since the Act of March 31, 1947.  Prior to such date, all petitioners
were required to take the oath at a regularly scheduled final hearing. 28/
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Footnotes

FN 28/ See INTERP 336.
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Interpretation 337.7  Affirmation in lieu of oath.

While the early naturalization statutes specifically permitted the taking of an "oath affirmation,"  subsequent
legislation failed to make specific provision for the second alternative in connection with naturalization
proceedings.  An affirmation has been legally defined as a solemn religious asseveration in the nature of an oath,
and it is an established fact that Quakers and other sects who have religious scruples against taking an oath are
allowed binding upon their consciences, in confirmation of the truth of testimony which they are about to give. 29/ 
An affirmation in judicial form is acceptable as an equivalent of the oath in legal proceedings generally. 30/

Guided by the above consideration, the Service holds that an affirmation is acceptable for naturalization purposes
when made by one whose regions beliefs (or his individual interpretation thereof) prohibit the taking of an oath. 
Moreover, an affirmation may not be taken in lieu of an oath by a petitioner who is atheist or agnostic and whose
conscience, therefore, will not permit him to swear on the basis of belief in God. 31/
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Footnotes

FN 29/ Black's Law Dictionary, p. 75 (3d ed.)

FN 30/ 1 U.S.C. 1 (1940 ed.); Supreme Court rule 41(h), 28 U.S.C. (1952 ed.).

FN 31/ Petition of Plywacki , 205 F.2d 423 (1953) naturalized U.S.D.C. Oregon, January 5, 1955, unreported, Service
file C-7222247.
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Interpretation 337.8  Renunciation of heredity titles. 

Provisions requiring an express renunciation of any hereditary title or orders of nobility, similar to those found in
current section 337, have been included in every statute since 1795.  A petitioner whose title has been abolished by the
law of the country which it originated, no longer possesses a title to be renounced, and he is not required as a part of
his naturalization, to drop that portion of his name which originally designated such title. 32/
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Footnotes

FN 32/ Society Vinicole de Champagne v. Mumm, 143 F. 2d 240 (1944).
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Interpretation 338.1  Certificate of naturalization.

Prior to the Act of June 29, 1906, not only were the statutes silent as to the form and contents of a certificate of
naturalization, 1/ but they also failed to require or authorize the issuance thereof.  2/  While the 1906 enactment 3/
provided for an standardized form of certificate, it was not until the Act of October 14, 1940, 4/ that the statutes
required the issuance of a document to the naturalized person under provisions similar to those contained in current
section 338.

Subject to statutory exceptions, 5/ the original issuance of certificates based upon judicial naturalization has always
been and continues to be a function assigned to the clerk of the court.  However, since enactment of the 1906 statute
mentioned above, such certificates have been printed on safety paper, have been consecutively numbered, and have
been obtainable only through the Service under a supervised procedure designed to prevent unauthorized issuance
or any other improper disposition.  In addition, the duplicates of each certificate issued are transmitted to the
Service where there is maintained a complete duplicate record of each naturalization. 6/

Certificates issued pursuant to the Act of June 29, 1906, ad will all subsequent legislation constitute prima facie
evidence of United States citizenship and when available, are acceptable as proof of status in the usual case.  7/ 
Naturalization prior to June 29, 1906, was usually proved by a certified copy of the court record admitting the
applicant of citizenship. 8/

A failure to issue a certificate to a naturalized person does not affect his status as a citizen 9/ and upon demand in
such cases, the Service will authorize the clerk of court to issue document.
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Footnotes

FN 1/ See INTERP 332.

FN 2/ Dolan v. U.S., 133 F. 440 (1904).

FN 3/ Sec. 27.

FN 4/ Sec. 336.

FN 5/  See INTERP 343.

FN 6/ See sec. 339.

FN 7/ Brassert v. Biddle, 148 F. 2d 134 (1945).

FN 8/ Contzen v. U.S., 179 U.S. 191, 196 (1900).

FN 9/  In re Prime, 40 F. 2d 972 (1930).
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Interpretation 340.1  Origin and nature of revocation proceedings.

(a)  Statutory development.
(b)  Naturalizations subject to revocation.
(c)  Effect of revocation.
(d) Retroactive application; laches; estoppel.
(e)  Revocation in criminal proceedings.
(f) Policy governing institution of revocation proceedings.

 (a)  Statutory development.  Prior to 1906, in the absence of specific statutory authority, it was questionable
whether citizenship status could be judicially revoked. 1/  However, beginning with section 15, Act of June 29, 1906,
each statute 2/ has contained provisions authorizing the revocation of citizenship status and the cancellation of
certificates of citizenship or naturalization, by direct as distinguished from collateral attack, 3/ through the
institution of a civil action in equity, 4/ which sometimes has been referred to as a denaturalization or cancellation
proceeding.

While the two earlier enactments mentioned above both provided for revocation upon the alternative 5/ grounds of
fraud (actual or presumptive) or illegality, the many judicial decisions 6/ present conflicting opinions concerning
revocation for illegality in the absence of fraud, the type of illegality that would authorize revocation, and the extent
to which the doctrine of res judicata might be interposed as a defense.  Moreover, since a fraudulent naturalization is
invariably tainted with illegality, some courts revoked citizenship for "fraud and illegality" without distinguishing
between the two terms, a practice which necessarily hampered an intelligent analysis of the legal principles
involved.

The new revocation grounds (concealment of material or willful misrepresentation) incorporated in current section
340 represent congressional reaction to the above-described conflict in judicial decisions interpretative of the former
revocation provisions. 7/

(b)  Naturalizations subject to revocation.  Normally, revocation as here contemplated applies only to
naturalization status acquired judicially.  However, under special statutory provisions, 8/ administrative
naturalization were or are subject to the cancellation procedures. 9/  It was also judicially determined that
citizenship status regained by taking an oath of allegiance before an American diplomatic or consular officer
abroad pursuant to section 323 of the Nationality Act of 1940 (see INTERP 327), as amended in 1942 10/ and 1946,
11/ could be judicially revoked under section 338 of their statute.

(c)  Effect of revocation.  An affirmative decree entered in revocation proceedings has the effect of declaring
that the naturalized person was in fact never lawfully naturalized because he had failed to meet the statutory
naturalization prerequisites; 12/ however, only those naturalization requirements embodied in the law when
naturalization was conferred are considered.

The fact that revocation wipes out the naturalization from its inception, as related above, does not mean that a
naturalized citizen's entry into the United States before the revocation proceedings is thereafter converted into the
entry of an alien as a result of such proceedings, in the sense that such entry may form the basis for deportability
with on a visa or a criminal charge. 13/

(d)  Retroactive application; laches; estoppel.  The revocation procedure heretofore authorized was
applicable to status acquired by naturalization before or after the enactment of the relating statute, and a similar
application is provided for in current section 340(I).  The authority of Congress to enact revocation legislation and to
specifically provide for its retroactive application has been judicially sustained as constitutional. 14/

Although equitable in nature, revocations are not barred by the defense of laches 15/ or estoppel 16/ and,
unrestricted by a statute of limitations, 17/ may be commenced at any time.
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(e)  Revocation in criminal proceedings.  Since the passage of section 23, Act of June 29, 1906, the statues 18/
have also provided for the revocation of status when a naturalized citizen has been convicted in criminal
proceedings of having knowingly procured citizenship in violation of law, and such cancellation may be
accomplished without further independent revocation proceedings. 19/

A civil action to revoke citizenship and the criminal prosecution discussed above generally involve distinct causes of
action, and an acquittal in the latter proceeding does not preclude institution of the former. 20/

(f)  Policy governing institution of revocation proceedings.  The institution of revocation proceedings is
guided by the following excerpt form Department of Justice Circular Letter No. 107 dated September 20, 1909:

"In the opinion of the department, as a general rule, a good cause is not shown for the institution of
proceedings to cancel certificates of naturalization alleged to have been fraudulently or illegally procured unless
some substantial results are to be achieved thereby in the way of betterment of the citizenship of the country.  The
legislation referred to, being retroactive, 21/ is construed to be remedial rather than penal in its nature; for the
protection of the body politic rather than for the punishment of the individuals concerned.  Ordinarily, nothing less
than the betterment of the citizenship of the country should be regarded as sufficient to justify the disturbance of
personal and property rights which cancellation proceedings may be may occasion.  This does not mean that such
proceedings should not be instituted in any case where willful and deliberate fraud appears,  as the perpetration of
such fraud would indicate lack of the moral qualifications necessary for citizenship.  If, however, many years have
elapsed since the judgment of naturalization was apparently so procured, and the party has since conducted himself
as a good citizen and possesses the necessary qualifications for citizenship, cancellation proceedings should not, as a
rule, be instituted.

"Cancellation proceedings should not be instituted merely for correction of errors and irregularities in the
naturalization of a person which would properly have been the subject of consideration at the hearing or of
correction on appeal.

"Mere consent to the cancellation of a certificate of naturalization by the holder thereof, for some defect of
irregularity, should not be regarded as in itself sufficient to justify such proceedings."

Interpretation 340.2  Revocation grounds. 

(a)  Prior statutes.
(b)  Current statute.

(a)  Prior statutes.  (1)  Actual fraud.  (I)  General definition.  Actual fraud involved the misrepresentation or
concealment of any relevant material fact during the naturalization proceedings, whether before a naturalization
officer 22/ or the court, provided the misstatements were made willfully with knowledge of the falsity. 23/  In a
leading case, 24/ the Supreme Court stated that fraud connotes perjury, falsification, concealment,
misrepresentation.

(ii)  Factors affecting concealment or misrepresentation as a basis for fraud.  Since a naturalization
applicant is obliged to make a full and frank disclosure of all relevant, material facts, 25/ a failure to do so could
constitute fraudulent concealment, even in the absence of specific inquiry by the naturalization officer of the court.
26/

Fraud could not be sustained, however, unless the government was deceived by the concealment or the
misrepresentations.  27/  Knowledge of the true facts by other government agencies was not chargeable to the
naturalization authorities. 28/

Erroneous statements were not considered fraudulent when made unintentionally through error or inadvertence.
29/
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(iii)  Material fact defined.  The appellate courts held that when facts were concealed or misrepresented, the
materiality test was not whether naturalization would have been denied by the truthful disclosure of such facts, but
whether by false answers or concealment, the government was misled and denied the opportunity for appropriate
investigation. 30/

(iv)  Actionable frauds.  Actionable fraud was found to permeate naturalization procured through perjured
testimony concerning the length of residence in the United States, 31/ the legality of such residence, 32/  and the
intent to reside permanently in the United States; 33/ upon false allegations of attachment and favorable disposition
relating primarily, but not exclusively, 34/ to the loyalty and allegiance aspects of such requirements; 35/ upon
falsification in taking the naturalization oath by mental reservation of allegiance and renunciation; 36/ and finally,
upon the misrepresentation or concealment of criminal activity which, had it been known, would have precluded a
finding of the requisite good moral character. 37/

(v)  Extrinsic or intrinsic fraud actionable; res judicata.  Although in an early case, the United States
Supreme Court had rejected a contention that a naturalization judgment could not be set aside for fraud intrinsic to
the record, 38/ certain courts placed a limitation upon revocation for fraud by holding that only "extrinsic" as
distinguished from "intrinsic" fraud could form the basis for the action.  Fraud was classified as "extrinsic" only if
collateral to the issues before the naturalization courts and of the type that traditionally vitiated a judgment at law
when challenged in equity.  On the other hand, "intrinsic" fraud concerned any matter or issue that was actually
presented and considered by the court. 39/

The nature of fraud  in its relationship to revocation was considered further by an appellate court in U.S. v. Siegal,
40/ and finally, by the United States Supreme Court in Knauer v. U.S. 41/  In the Siegal case, the court sustained
revocation on the ground of fraud "whether the fraud be intrinsic or extrinsic" and, in effect, a similar ruling was
handed by the court of last resort in the Knauer Case.

Both cases mentioned above, however, were sustained upon fraud involving falsification of the oath with which, the
Supreme Court state came after matters in issue  has been resolved in favor of the petitioner, with no opportunity for
the government representative or the judge to determine if what the new citizen swore was true or false.  From this
fact, the court concluded that fraud in the oath had not been in issue, was not and could not have been adjudicated,
and, as a consequence, could not have become res judicata, 42/ even though "the making of a false oath be called
intrinsic fraud." 43/

In U.S. v. Polites, 44/ the court rejected a res judicata defense and ordered revocation for fraud based upon the
concealment of membership in an organization advocating the overthrow of organized government (the Communist
Party) and for falsity in the oath.  A similar result was achieved in Sweet v. U.S. 45/ which also involved
concealment of membership in the Communist Party, the court stating that fraud for revocation purposes was not
limited to the extrinsic variety.

(2)  Presumptive fraud.  Revocation proceedings under section 15, Act of June 29, 1906, and section 338(c)
Nationality Act of 1940, were authorized against any person who established a permanent foreign residence within
5 years after naturalization, and such proceedings generally were said to be based upon "presumptive fraud."  Under
the statutes, the naturalized person took such action was presumed to have lacked the requisite intent to become a
permanent United States citizen at the time he filed his petition for naturalization.

The above provisions, upheld as constitutional, created a rule of evidence rather than on substantive law, 46/ and
thus permitted the naturalized person to rebut the presumption by establishing a continuing intention to reside in the
United States. 47/

(3)  Illegality.  (I)  General rule.  The first authoritative decision dealing with illegality as a ground for
revocation 48/ laid down the broad general rule, subject to no exceptions, that citizenship was subject to cancellation
upon such basis if any of the statutory requirements for naturalization had not been met.  Thus, in U.S. v. Ness, 49/
decided the same year, naturalization was canceled as illegally procured because the requisite certificate of arrival
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had not been filed with the petition.

(ii)  Actionable illegalities.  Naturalization has been revoked as illegally procured for a failure to meet the
substantive requirements of race, 50/ sufficient United States residence, 51/ continuous United States residence, 52/
legal United States residence, 53/ good moral character, 54/ attachment and favorable disposition, 55/ as well as
for noncompliance with certain procedural as well as for noncompliance with certain procedural requisites such as
valid declaration of intention, 56/ or proper witnesses. 57/

(iii)  Res judicata as a defense.  It was argued in U.S. v. Ness, 245 U.S. 318 (1917), that the finding of the
naturalization court     was res judicata in that government had entered an appearance under section 11 of the 1906
Act, 58/ and had opposed the naturalization on the same issue that formed the basis of the revocation proceedings. 
In rejecting this contention, the Supreme Court held that section 11 and 15 of the 1906 statute were designed to afford
cumulative protection against illegal and fraudulent naturalizations and that a utilization of the one section did not
preclude a subsequent recourse to the other. 

The defense of res judicata was again advanced and rejected in Maney v. U.S., 59/ in which the naturalization court,
despite government opposition on the issue, deviated from the statute by authorizing the nunc pro tunc filing of the
certificate of arrival after the petition for naturalization had been filed.  The court, in sustaining the revocation
action, stated that a decree of naturalization, previously held to be a judgment 60/ differed from an ordinary
judgment in that it did not determine an existing status, but granted one which formerly did not exist.  The special
nature of the naturalization judgment, the court concluded, was sufficient to preclude the usual defense of res
judicata.

However considerable diversity of judicial opinion, 61/ partially induced by certain dicta contained in U.S. v. Ness,
62/ has existed in regard to the effectiveness of res judicata as a bar in revocation proceedings premised upon
illegality. 63/

(iv)  Nonactionable illegalities.  The courts have also refused to revoke citizenship for illegality when the
defects involved were not considered sufficiently substantial.  Cancellation was denied in the case of one who was
naturalized while under the age minimum age, 64/ or within the statutory delay period of 90 days after filing of the
petition. 65/  In an earlier case, technical irregularities in respect to the witness requirements were not deemed
sufficient for revocation. 66/

A few courts also took the position that illegal procurement contemplated a noncompliance with the statutory
prerequisites stemming from the petitioner's own wrong doing.  Courts following this construction of the statutes
refused to cancer citizenship when the naturalized person was free from fault. 67/

(v)  Effect of savings clause, 1940 Act, upon preservation of illegal procurement as revocation ground. 
Although the current statute did not contain illegal procurement as a ground for revocation until amended in 1961,
68/ the Service initially held that the savings clause of the present law 69/ preserved the government's right to
institute proceedings seeking revocation on that basis under section 338(a), Nationality Act of 1940, when the
naturalization was granted prior to December 24, 1952, even though the action was commenced on or after such
date.  However, following disagreement by the courts on this issue, 70/ the Service reconsidered its position, and
came to the conclusion that revocation proceedings should no longer be instituted on the ground illegality under the
circumstances stated,

On the other hand, the courts have generally held or assumed without argument that proceedings commenced prior
to and pending on December 24, 1952, the effective date of the present statute, upon grounds set forth in the
Nationality Act of 1940, are preserved by the current savings clause.  71/  While U.S. v. Stronberg 72/ supports the
same conclusion, the decision also holds that a complaint under the 1940 Act, brought prior to the effective date of
the present law, cannot be amended after such date to include a charge of illegal procurement.

(b)  Current statute.  (1)  Concealment of material fact or willful misrepresentation.  (I)  Generally.  As
originally enacted, present section 340(a) provides that an order admitting a person to citizenship may be revoked
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for concealment of a material or willful misrepresentation.  Congress believed that the new language would clear up
the conflicts that had arisen in cases involving revocation because of fraud and illegality and that the necessary
concealment or misrepresentation would be more easily proved 73/  In effect, however, the courts have construed
these provisions as continuing, under different terminology, the ground of fraud as a basis upon which citizenship
may be canceled.

Illustrative of the last conclusion expressed above is the court's language ion U.S. v. Title 74/ to the effect that
concealment in a naturalization proceeding of a material fact, whether it bears on the character of a person, relates to
membership in a forbidden organization, or to the advocacy of views which are not consistent with attachment is
fraud who citizenship may be revoked.  Similarly, in U.S. v. Jerome, 75/ the court stated that it is incumbent upon the
government to prove the fraud alleged by the required allegations of concealment and willful misrepresentation
which had been made,  In noting the difference in wording between the provisions of the current statue and those of
the legislation that preceded it, this same tribunal cited the Knauer case, 76/ and asserted that its principles are still
pertinent and entail a showing that by false evidence or the like an imposition has been practiced upon the
naturalization court without which the certificate of citizenship could and would not have been issued. 
Observations of similar import were made in U.S. v. Candela, 77/ wherein the court stated that willful
misrepresentation and concealment of material facts are fraudulent in their nature, as well as in other later cases.
78/

(ii)  Material fact defined; related rulings.  In determining the materiality of facts for purposes of current
section 340(a), early decisions of the courts applied the same rule which had been used to determine whether there
was falsification of a "material" fact and therefore fraud for cancellation purposes under the former law. 79/  For
example, a failure to disclose membership in the Communist Party was deemed material even though at the time of
naturalization, such membership would not ipso facto have brought about immediate denial of citizenship under the
statutes.  Materiality, the court pointed out, stemmed from the fact that the nondisclosure prevented the inquiry that
ordinarily would have been made to determine whether the Communist Party advocated overthrow of the
government by force and violence, or whether its deals and purposes were such as to warrant the conclusion that one
who espouses its doctrines is not attached to the principles of the Construction.  80/  Another court rules concealment
of marital status to be material, although the mere fact of marriage would not have precluded naturalization.  In
arriving at its decision the court held that the naturalized person's answers closed a proper avenue of inquiry
regarding his good moral character. 81/ 

The basic rule expressed above was applied in other decision by the lower appellate courts. 82/  However, the
controlling Supreme Court decision in Chaunt expressed the rule somewhat  differently, holding that to sustain a
case under current section 340(a), there must be "clear, unequivocal, and convincing" evidence either (1) the facts were
suppressed which, if known, would have warranted denial of citizenship.  83/  An unreported decision has
recognized a false statement on Form N-445 (Final Hearing Notice) as constituting a material fact within the
meaning of the statute. 83a/  (Revised)
The Supreme Court reviewed its decision in Chaunt in the case of Fedorenko  v. U.S. 83b/  However, rather than
qualifying or affirming the decision in Chaunt, the court decided the case on the theory that an alien who has
falsified statements in procuring a visa, is not based on a failure to have lawful admission for permanent residence
-- not on false testimony in the naturalization proceeding.  (Added)

The case of U.S. v. Demjanjuk 83c/ was decided on two issues; first, a naturalization procured years ago and
unlawful entry is illegal due to a failure to satisfy the statute and second, when a petitioner denies having obtained
benefits under the immigration laws (when in fact he illegally procured constitutes a material "war criminal"
naturalization cases. (Added)

(iii) Res judicata.  Res judicata as a defense to an action instituted in accordance with the present provisions
has been rejected in a number of cases. 84/  In so holding, the courts expressed the viewpoint that the current basis for
revocation, concealment or misrepresentation, is, in the final analysis, fraud, and that since res judicata principle did
not bar revocation for fraudulent procurement brought under the earlier statutes, 85/ it is equally ineffective  as a
defense in proceedings initiated under the present enactment.
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(2)  Presumptive concealment and misrepresentation.  Under current section 340(d), a person who
establishes a permanent foreign residence within 5 years of naturalization is presumed to have lacked  an intention
too reside permanently in the United States at the time his petition was filed and his citizenship was revoked as
having been obtained by concealment and misrepresentation.  Such presumption is rebuttable in nature and similar
to that provided for by the 1906 and 1940 enactments, which authorized cancellation under such circumstances for
what was generally termed presumptive fraud. 86/

The rebuttable presumption contained in section 340(d) has been specifically found to be constitutional.  The Court in
so holding reaffirmed the rationale of Luria v. U.S. involving a predecessor statute similar to 340(d).  It was held
that the strength of the presumption will vary depending on the length of time elapsed between the date of
naturalization and the date permanent residence is established.  A short lapse of time will require substantial and
convincing evidence to rebut the presumption; whereas, a lapse closer to five years will require only slight evidence.
86a/

(3)  Illegality.  Illegal procurement first became a ground of revocation by express 87/ provision in the
current statute as a result of amendatory legislation enacted on September 26, 1961.  88/  Despite the absence of any
affirmative misrepresentation, fraud, or concealment, naturalization granted in 1966 was canceled upon this bases,
where it was established that the naturalized person failed to take the full oath of allegiance required or any of the
alternate phrases authorized by the statute. 89/  In Fedorenko v. U.S. 89a/ the court held that an unlawful entry into
the United States results in failure to comply with congressionally imposed conditions for acquisition of U.S.
citizenship, rendering the certificate of naturalization "illegally procured."  The court said naturalization unlawfully
procured can be set aside (ineligible for visa). (Revised)

Interpretation 340.3  Effect of revocation upon derivative rights. 

(a)  The basic principle involved.

(a)  The basic principle involved.  Citizenship may be acquired or derived by operation of law through the
citizenship status of a parent 90/ or husband 91/ acquired by naturalization.  Since the effect of a revocation decree
is to declare that the naturalized person never was naturalized, any citizenship status dependent upon that of the
naturalized person is necessarily extinguished upon entry of the decree of cancellation. 92/

(1)  Under the Act of June 29, 1906.  The extinguishment of all derivative rights upon the premise described
in (a) supra represented the viewpoint of the Service for a number of years under section 15 of the 1906 Act.  93/  In
1946, however, a decision 94/ was rendered which distinguished between actual and presumptive fraud, and
limited the extinguishment of derivative rights to denaturalization based upon actual fraud.   The court in
Battaglino v. Marshall held that such rights were lost upon revocation of the basic naturalization therefor was
presumptive fraud. 95/

The position taken by the court in Battaglino, 95/ as explained above, was thereafter adopted by the Service in a
number of administrative decisions. 96/  It also became the subject of conflicting decisions in two cases decided by a
single Federal court, although substantially identical facts were involved in both cases.  In one instance the court
followed, 97/ and in the other refused to follow, 98/ the decision in Battaglino v. Marshall.  However, in a later
decision involving a loss of derivative rights through cancellation for presumptive fraud under section 15, 99/ a
Federal court not only reaffirmed the ruling in Battaglino, but also declared that it would prevail even though the
revocation order was entered on or after January 13, 1941, when the different rule in Nationality Act of 1940 (see (2)
immediately below) became effective.  Moreover, as late as 1970, the Battaglino viewpoint, was once again endorsed
by a United States District Court. 100/

(2)  Nationality Act of 1940.  By specific statutory provision, 101/ revocation of naturalization under
provisions of the 1940 enactment destroyed derivative rights only when the action was founded upon actual fraud.
102/

(3)  Current statute.  (I)  General rules.  Revocation of the naturalization of a parent or spouse under the
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current provisions for concealment of a material fact or willful misrepresentation is destructive of the citizenship
status and rights of the wife and children claiming under the naturalization, unless (1) the revocation is under
section 340(c) or (d) and (2) the person claiming derivative rights is residing in the United States at the time of the
revocation. 103/

Revocation on the ground of illegality does not affect the citizenship status and rights of a derivative. 104/ 
However, revocation of a section 329 naturalization on the ground of separation under other than honorable
conditions is destructive of the citizenship status and rights of a derivative, unless the derivative is residing in the
United States at the time of the revocation. 105/

(ii)  Official misinformation may preclude loss of derivative rights under the rules in (I) above.  Where
citizenship was acquired at birth abroad to a naturalized father, the other parent being an alien, and a United States
Government official's misinformation as to retention requirements prevented the derivative citizen, who had acted
diligently, from coming to the United States Government official's misinformation as to retention requirements
prevented the derivative citizen, who had acted diligently, from coming to the United States before his 23rd
birthday, and before the revocation of his father's naturalization subsequent thereto under current section 340 (d),
such citizen is regarded as having been constructively present in the United State since a date immediately prior to
his 23rd birthday, but only for purposes of retaining citizenship under section 301(b) and (c) of the present Act, but
also to satisfy the residence requirement in current section 340(f) preventing loss of his derivative citizenship upon
cancellation of his father's naturalization. 106/

Interpretation 340.4  Revocation procedure. 

(a)  Commencement of proceedings; process; pleadings.
(b)  Evidence.

(a)  Commencement of proceedings; process' pleadings.  (1)  Jurisdiction.  Although the various statutes authorize the
initiation of revocation action in any court having naturalization jurisdiction, such proceedings have generally been
instituted in the Federal district courts, which suits may be entertained whether the naturalization was granted by a
state 107/  or another Federal court.

The institution of cancellation or revocation proceedings, in which the United States is always the complaint, has
been exclusively within the jurisdiction of the United States attorney 108/ since enactment of the Nationality Act of
1940 which eliminated earlier authorization 109/ permitting initiation of the suit by the Commissioner or his
deputy.

Under the statutes which preceded the present law, 110/ suit was required to be brought within the judicial district
in which the naturalized person then resided, or, under an interpretation, 111/ district in which he last resided, if
absent abroad.  By express provision, the same factors will determine where the action is to be brought under current
section 340(a), except that where the naturalized person is absent abroad, the proceedings may be alternatively
instituted in the United States District Court for the District of Columbia.

Since revocation proceedings are civil suits in equity, the Federal Rules of Civil Procedure 112/ apply, 113/ and
thereunder, persons whose derivative citizenship status may be affected by the judgment may be permitted timely
intervention in the action.

(2)  Complaint.  Revocation proceedings are commenced by filing a complaint with the clerk of court, 114/
containing averments showing that revocation is warranted.  Each complaint must also set forth a demand that
judgment be granted revoking the decree of naturalization, canceling the certificate to the Service, and decreeing that
the defendant be forever enjoined from claiming any right of privilege from the certificate and decree of
naturalization.  All the grounds upon which revocation is sought must be included in the complaint, since the
government is limited to proof of the masters charged therein.  115/

The Supreme Court stated that the complaint in modern practice is required merely to allege the ultimate facts. 116/ 
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If the complaint  is so ambiguous that the naturalized person could not reasonably be required to frame a responsive
pleading, an amendment of the complaint will be ordered. 117/

(3)  Affidavit of good cause.  In 1956, the United States Supreme Court finally resolved a question which
had been the source of some conflict in the courts below, 118/ by holding that an affidavit of good cause setting forth
concrete evidentiary matter establishing good reason for the cancellation of citizenship is a procedural prerequisite
to the maintenance of a revocation action. 119/  The affidavit is a prerequisite to the commencement of the
proceedings and must be filed contemporaneously with the complaint when the proceedings are instituted. 120/

The person executing the affidavit need not have personal knowledge of the facts contained therein, and generally,
such affidavits are prepared upon information and belief by officers of the Service. 121/  Moreover, an affidavit is
not required to embrace the testimony of prospective witnesses having personal knowledge of the facts, 122/ and its
sufficiency may be sustained when its contents are predicated upon information gleaned from official service files.
123/

The subpoena power conferred upon administrative officers under section 235(a) of the current statute cannot be
used to summon the subject of a denaturalization proceeding for interrogation in  an effort to secure information
which will permit the preparation of an affidavit of good cause. 124/ However, a naturalized citizen may be
subpoenaed under section 235(a) as a witness in proceedings designed to cancel another individual's citizenship,
even though in the process of testifying he may be laying the foundation for his own subsequent denaturalization. 
The government, however, will not be permitted to use this authority as a subterfuge to accomplish cancellation of
the witness' citizenship. 125/

(4)  Notice and appearance.  Notice to the naturalized person of the institution of  revocation proceedings
though service of a summons and a copy of the compliant has been and is a requirement of that statutes.  Under
current section 340(b), personal service of process must be made unless the naturalized person is absent from the
United States or from the judicial district in which he last resided, in which event, service of the requisite process
may be made by publication in the manner provided for by the laws of the jurisdiction in which suit is brought. 126/
 Service by publication is not valid unless there has been strict and literal compliance with the applicable statutory
requirements. 127/

A valid revocation decree may be entered when the naturalized person has appeared in the action and has executed
a consent to judgment.  128/  However, lacking such appearance in the action, a court acquired no jurisdiction to
render a valid decree of revocation based upon a consent to judgment and waiver process, unless the naturalized
person has been given notice of the action by a strict and literal compliance with the statutory requirements relating
to the service process. 129/

(5)  Default judgment.  Judgment by default is valid in revocation proceeding, provided there is complete
compliance with all the procedural requisites.  However, if the circumstances in a given case are such that it would
be an injustice to deny the former citizen a further opportunity to defend his citizenship status against attack, such
judgments may be set aside under the Federal Rules of Civil Procedure. 130/

(b)  Evidence.  (1)  Standard of proof.  (I)  Clear, unequivocal, and convincing evidence required.  The United
States Supreme Court stated in Schneiderman v. U.S. 131/ that since a denaturalization suit is not an ordinary civil
action, the charges must be supported by clear, unequivocal, and convincing evidence which does not leave the issue
in doubt.  While the Supreme Court limited its decision in the Schneiderman case to the issue of illegal procurement,
a second decision entitled Baumgartner v. U.S. 132/
was soon forthcoming, which not only applied the same standard of proof in an action based upon fraud, but went
further by ruling that the Supreme Court may reexamine the findings of fact in the lower courts and make an
independent determination as to whether the evidence satisfied the requisite high standard.  See also U.S. v. Kessler
132a/, imposing "a very high degree of proof" in order to revoke citizenship. (Revised)

(2)  Types of proof.  The rile of evidence laid down in Schneiderman v. U.S. 133/ and Baumgartner v. U.S.
134/ as explained in (1)(I) above, was applied by the court in such a manner as to affect certain theories of proof held
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and applied by the government in revocation actions.

(I)  Guilt by association.  The charge in the Schneiderman case rested upon the acknowledged fact that
Schneiderman, at the time of his naturalization 12 years before, was then and had previously been for some time
past a member of the Communist Party.  The government urged that such association precluded the establishment of
the requisite attachment and favorable disposition, but the court frowned  upon this concept of guilt by association,
and declined to impute to Schneiderman, the reprehensible purposes of the Party (assuming them to be such), in the
absence of overt acts indicating that Schneiderman personally advocated the overthrow of the United States
Government by force and violence.  Proof of mere membership in the Part, standing alone, was not considered to be
evidence measured up to the required high standard.

(ii)  Disqualifying views expressed after naturalization.  The action in Baumgartner v. U.S. was brought ten
years after naturalization, against a former German subject accused of disloyalty upon evidence which consisted
almost entirely of pro-Nazi statements made subsequent to his acquisition of citizenship.  This theory of proof, the
utilization of subsequent disloyal statements and conduct as a projection of the naturalized person's intentions and
state of mind as they had existed at the time of naturalization many years before, had formulated in World War I
denaturalizations, and had received almost uniform, acceptance by the courts. 135/  While the Baumgartner
decision did not foreclose the possibility of proving a false naturalization oath on the basis of subsequent disloyalty,
the court observed that then logical validity of a presumption that disqualifying views when he took the oath is, at
best, dubious.

The adverse ruling in these two cases adversely affected certain denaturalization cases 136/ instituted
during World War II, in which the government sought to cancel the citizenship of German-American Bund members
upon a theory, which on part contended that such membership alone was inconsistent with the requisite
naturalization oath, 137/ or which was otherwise predicated upon disloyal statements that were made, or concur
that had occurred many years after naturalizations. 138/  Not all such cases, however, were found to be lacking in
the quality and quantity of evidence prescribed by the Supreme Court. 139/

(iii)  Disqualifying views before and after naturalization.  U.S. v. Siegel 140/ was decided on favor of the
government by an appellate court in 1945 against the background of the Schneiderman and Baumgartner cases.  In
the Siegel case, there were not only disloyal statements made after naturalization, but also direct evidence of fraud,
which included assertions by Siegel immediately prior to his admission to citizenship, that he was not actually
renouncing his allegiance to Germany; that he would work for the German causes in the event of war with the United
States; and that he was seeking citizenship only because it would give him freedom of action.

(iv)  Misconduct subsequent to naturalization.  The Supreme Court once again discussed the question of
evidence in its relationship to revocation proceedings when it decided that Knauer v. U.S. 141/ in 1946.  This
decision laid down in the Schneiderman case.  In holding that the government had sustained its burden of proof, the
court found more than political utterances, for there was ample evidence of overt acts, which upon the entire record
disclosed a program of action by Knauer to further Hitler's cause in the United States.  The court recognized that a
substantial part of the proof related to misconduct subsequent to naturalization, but held such evidence to have been
properly received, since it established a consistent pattern of disloyalty, when considered together with evidence of
misconduct prior and proximate to the date of admission to citizenship.

(v)  Application of criteria of evidence.  The Supreme Court ruling regarding the criteria of evidence
necessary for revocation have been consistently applied, not only in later cases arising under the cancellation
provision of the 1940 enactment. 142/ but also in proceedings instituted in accordance with the current statute. 143/

(vi)  Statutory presumption of mental attitudes.  Naturalization conferred since January 1, 1951, have been
subject to a statutory presumption which, in effect, constitutes partial Congressional acceptance of the principle that
conduct or action subsequent to naturalization may be evidence of the naturalized person's mental attitudes at the
time of admission to citizenship.  Under the Nationality Act of 1940, as amended, 144/ and current section 340(c),
membership on or affiliation with any of the statutory prescribed organizations, 145/ within the five-year period
following naturalization, constitutes prima facie evidence that the naturalized person lacked the requisite
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attachment and favorable disposition at the time citizenship was granted.

Under the current section, by specific provisions, a person is regarded as having procured naturalization by
actionable concealment or misrepresentation of, within a period of 10 years after admission to citizenship, he is
convicted of contempt upon a refusal to testify as a witness before a Congressional committee concerning his
subversive activities.  This provision was not found in former statutes.

Interpretation 340.5  Reconsideration of naturalization decree during term of court.

If the applicable law and rules of court permit it, a court may reconsider its own decree of naturalization, provided
such action is taken during the term in which the decree was entered.  Under the Nationality Act of 1940, such
reconsideration  could take only into account irregularities or deficiencies appearing form the evidence of record. 
However, language in Bindczyck v. Finucane, 146/ forced the conclusion that naturalization could not be rescinded
in this manner on the basis of evidence without the record since, under such circumstances, revocation proceedings
pursuant of section 338 of the 1940 Act were required.

The Service considered the rescission limitation imposed by the above Bindczyck decision to have been overruled by
the specific provisions of current section 340(j) which, in effect, negate the view that a proceeding pursuant to current
section 340(a) is the exclusive method by which a naturalization judgment or decree may be vacated, and expressly
recognize the power of naturalization court to take such action in the manner prescribed by related statute of
procedural rules. 147/  Additionally, in recognizing the right of the government to proceed under section 340(j), at
least two Federal courts agreed that the section was designed to clarify or eliminate the problems raised by
Bindczyck.  148/  One appellate court allowed the motion under section 340(j) despite the contention in opposition
that an adequate remedy was provided in section 340(a). 149/  Another appellate court has held that it is within its
discretion to decide whether the action will be a plenary proceeding under section 340(a) or a summary proceeding
pursuant to section 340(j). 150/
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F.2d 986 (1964).  See U.S. v. Sheshtawy (unpublished) No. Civ-80-082, (W.D. Okla., 1981) re: failure to disclose arrest
on N-445 (charge had been dismissed), cites Kessler footnote 23, supra.  (Revised)

FN 79/ See INTERP 340.2(a)(1)(iii), supra.

FN 80/ U.S. v. Title, 132 F. Supp. 185, 195 (1955), aff'd 263 F. 2d 28 (1959), cert. den., 359 U.S. 989 (1959), rehearing
denied, 360 U.S. 914 (1959)

FN 81/ U.S. v. Lumantes, 139 F. Supp. 574, 575 (1955), aff'd per curiam 232 F. 216 (1956); also see U.S. v. D'
Agostino, 338 F. 2d 490 (1964).

FN 82/ Landon v. Clarke, 239 F. 2d 631, 635 (1956); Chaunt v. U.S., , 270 F. 2d 179, 183 (1959)

FN 83/ Chaunt v. U.S., 364 U.S. 350, 352-355 (1960), reversing Chaunt v. U.S., , 270 F. 2d 179, (1959); to same effect
see U.S. v. Rossi, 299 F. 2d 650, 651-652 (1962), U.S. v. Oddo, 314 F. 2d 115, 118 (1963), cert. den. 375 U.S. 833 (1963),
and U.S. v. Riela, 337 F. 2d 986, 989 (1964); also see U.S. v. Bimba, 233 F. Supp. 966, 971-974 (1964).

FN 83a/ U.S.  v. Sheshtawy (unpublished, No. Civ-80-082, (W.D. Okla., 1981).  (Added)    

FN 83b/ Fedorenko v. U.S., 449 U.S. 490 (1981). (Added)

FN 83c/ U.S. v. Demjanjuk, C77-923, (E.D. Ohio, 1981). (Added)

FN 84/ U.S. v. Jerome, 115 F. Supp. 818 (1953); U.S. v. Candela, 131 F. Supp. 249 (1954); U.S. v. Cufari, 120 F. Supp.
941, 943 (1954), rev'd on other grounds, 217 F. 2d 404; U.S. v. DeLucia, 256 F. 2d 487, 490-491 (1958), cert. den., 358
U.S. 836, rehearing denied, 358 U.S. 896; U.S. v. Costello, 275 F. 2d 355, 360 (1960), aff'd 365 U.S. 265.

FN 85/ See INTERP 340.2(a)(1)(v).

FN 86/ See INTERP 340.2(a)(2); cf. U.S. v. Cuccaro, 138 F. Supp. 847 (1956).

FN 86a/  U.S. v. Banafshe, 616 F. 2d 1143, (9th Cir. 1980) (copy of decision
available in C.O.); Luria v. U.S., 231 U.S. (1913).

FN 87/ For consideration of illegal procurement under the earlier statutes, including a discussion of the initial
attempt ot apply the Nationality Act of 1940 provision after December 23, 1952, as a ground of revocation preserved
by the current savings clause, see INTERP 340.2(a)(3), supra.
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FN 88/ 75 Stat. 650, see sec. 18(a), p. 202.55 (2-61), looseleaf edition, Immigration and Nationality Laws.

FN 89/ U.S. v. Siemzuch, 312 F. Supp. 928 (1970).

FN 89a/ Fedorenko v. U.S., 449 U.S. 490 (1981), 101 S. Ct. 737 (1981).  See also U.S. v. Demjanjuk, C77-923, (E.D.
Ohio, 1981). (Added)

FN 90/ See INTERPS 301, 303, 309, 320.

FN 91/ See INTERP 341.

FN 92/ See U.S. ex rel. Harrington v. Schlotfeldt, 136 F. 2d 935, 940 (1943).

FN 93/ See 36 Op. Atty. Gen. 446 (1931).

FN 94/ In re Bolter, 66 F. Supp. 566.

FN 95/ 172 F. 2d 979, cert. den., 338 U.S. 829.

FN 96/ 5 I. & N. Dec. 218 (1953); 5 I. & N. Dec. 517 (1953); 7 I. & N. Dec. 266 (1956).

FN 97/ Manha v. Brownell , 146 F. Supp. 411 (1956); also see cf. Antonacci v. Brownell , 133 F. Supp. 201 (1955). 

FN 98/ Cepo v. Brownwell, 147 F. Supp. 517 (1956); also cf. Garcia Loranjo v. Brownell , 126 F. Supp. 370 (1954).

FN 99/ Matter of Estevez, 189 F. Supp. 705 (1960).

FN 100/ U.S. v. Dominico Catelano, U.S.D.C., Northern District of New York (Aug. 12, 1970), unreported, copy of
decision in CO 340-P. 

FN 101/ See sec. 338(d); also cf. current sec. 340(e).

FN 102/ Sanders v. Clark, 76 F. Supp. 489 (1948) and 85 F. Supp. 253 (1949).

FN 103/ See sec. 340(f).

FN 104/ See Gen. Coun., file CO 340-P, Oct.1 1965.

FN 105/ See sec. 340(f).

FN 106/ 9  I. & N. Dec. 64 (1960); also see Application of Sebastiano Russo. A-17536349 (New York - 1970).

FN 107/ U.S. v. Fox, 14 F. 2d 242 (1926); U.S. v. Dietz, 52 F. Supp. 201 (1943).
FN 108/ See U.S.  v. Candela, 131 F. Supp. 249, 251 (1954).

FN 109/ Act of May 9, 1918 (40 Stat. 544), see page 836, looseleaf Immigration and Nationality Laws.

FN 110/ Sec. 15, Act of June 29, 1906; sec. 338(a), Nationality Act of 1940.

FN 111/ See U.S.  v. Knight, 291 F. 129 (1923).

FN 112/ 28 U.S.C.A.

FN 113/ U.S. v. Jerome, 115 F. Supp. 818 (1953).
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FN 114/ Also see affidavit of good cause requirement discussed in (3), infra.

FN 115/ Schneiderman v. U.S., 320 U.S. 118, 159 (1943).

FN 116/ U.S. v. Zucca, 351 U.S. 91, 98 (1956).

FN 117/ U.S. v. Lustig, 110 F. Supp. 806 (1953); also see U.S. v. Jerome, 115 F. Supp. 818 (1953).

FN 118/ U.S. v. Collins, 131 F. Supp. 545 (1955); U.S. v. Candela, 131 F. Supp. 249 (1954).

FN 119/ U.S. v. Zucca, 351 U.S. 256 (1956).

FN 120/ Matles v. U.S., 356 U.S. 256 (1958); Lucchese v. U.S., 356 U.S. 256 (1958);; Costell v. U.S., 356 U.S. 256 (1958);
U.S. v. Diamond, 356 U.S. 257 (1958).

FN 121/ U.S. v. Leles, 227 F. 189 (1915); U.S. v. Costello, 142 F. Supp. 325 (1956).

FN 122/ U.S. v, Chandler, 142 F. Supp. 557 (1956).

FN 123/ Nowak v. U.S., 238 F. 2d 282 (1956); aff'd 353 U.S. 922, rev'd on ohter grounds, 356 U.S. 660; U.S. v.
DeLucia, 256 F. 2d 487 (1948), cert den., 358 U.S. 836, rehearing den., 358 U.S. 896.

FN 124/ U.S. v. Minker, 350 U.S. 179 (1956).

FN 125/ U.S. v. Zuzkar, U.S.. Budzileni, 237 F. 2d 528 (1956), cert. den., 352 U.S. 1004.

FN 126/ Cf. U.S. v. Cardillo, 135 F. Supp. 798 (1955); U.S. v. Costello, 222 F. 2d 656 (1955), cert. den., 350 U.S. 847.

FN 127/ U.S. v. Kiriaze, 172 F. 2d 1000 (1949); U.S. v. Milana, 148 F. Supp. 152 (1957).

FN 128/ U.S. v. Eichenlaub, 180 F. 2d 314 (1950), cert. den., 339 U.S. 983.

FN 129/ Stenerman v. Brownell , 204 F. 2d 336 (1953); 6 I. & N. Dec. 366 (1954).

FN 130/ Klapprott v. U.S., 335 U.S. 601 (1949), modified 336 U.S. 942 (1949); also see Ackermann v. U.S., 340 U.S.
193, 199 (1950); and U.S., v. Karahalias, 205 F. 2d 332 (1953).

FN 131/ 320 U.S. 118 (1943). 

FN 132/ 322 U.S. 665 (1944).
FN 132a/ 213 F. 2d  53 (1954). (Added)

FN 133/ 320 U.S. 118 (1943).

FN 134/ 322 U.S. 665 (1944).

FN 135/ See U.S.  v. Wursterbarth, 249 F. 908 (1918); Schurmann v. U.S., 264 F. 917 (1920).

FN 136/ See U.S. v. Kuhn, 49 F. Supp. 407 (1943).

FN 137/ U.S. v. Hauck, 155 F. 2d 141 (1946); U.S. v. Sotzek, 144 F. 2d 576 (1944).

FN 138/ See Meyer v. U.S., 141 F. 2d 825 (1944); Orth v. U.S., 142 F. 2d 969 (1944); Scheurer v. U.S., 150 F. 2d 535
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(1945).

FN 139/ See U.S.  v. Baecker, 55 F. Supp. 403 (1944); U.S. v. Wolter, 53 F. Supp. 417 (1943).

FN 140/ 152 F. 2d 614, cert. den., 328 U.S. 868. 

FN 141/ 328 U.S. 654.

FN 142/ Bechtel v. U.S., 176 F. 2d 741 (1949); U.S. v. Charnowola, 109 F. Supp. 810 (1953); U.S. v. Gelbert, 121 F.
Supp. 414 (1954); U.S. v. Vander Jagt, 135 F. Supp. 676 (1955).

FN 143/ Cufari v. U.S., 217 F. 2d 404 (1954); U.S. v. Horwitz, 140 F. Supp. 839 (1956); Maisenberg v. U.S., 356 U.S.
670 (1958); U.S. v. Oddo, 314 F. 2d 115 (1963), cert. den., 375 U.S. 833; U.S.  v. Rossi, 319 F. 2d 701 (1963); U.S. v.
D'Agostino, 338 F. 2d 490 (1964).  

FN 144/ Sec. 305(d).

FN 145/ See INTERP 313.

FN 146/ 342 U.S. 76, 79 (1951); also see In re Naturalization of Bartkiw, 199 F. Supp. 762, 765 (1961) and Gen Coun.,
file 500/2, sec. 338 January 28, 1952.

FN 147/ See Petiiton of Field, 117 F. Supp. 154, 155-156 (1953); also see U.S. v.Zucca, 351 U.S. 91, footnote 8, p. 95
(1956) to the effect that section 340(j) has abrogated the view expressed in Bindczyzk.

FN 148/ In re Naturalization of Bartkiw, 199 F. Supp. 762, 765 (1961); In re Bortle, 244 F. Supp. 319, 321 (1956)

FN 149/ In re Eladio Arelliano Rosario, A-3992838, (5th Cir. Court, Hawaii-1959), unreported.

FN 150/ In re Cambell's Petition, 326 F. 2d 101 (2d Cir. Court - 1964); also see Petition of Grgas, 133 F. Supp. 91
(1955), and Petition of Pui Lan Yee, 20 F.R.D. 399 (1957).
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Interpretation 341.1  Derivation through marriage.

(a) February 10, 1855, to September 22, 1922.

(a) February 10, 1855, to September 22, 1922. (1) Requirements. (i) Generally. An alien who might herself be lawfully
naturalized 1/ became a derivative citizen of February 10, 1855, if she was then the lawful wife of a United States
citizen, 2/ irrespective of when the marriage occurred, and regardless of when or how the husband acquired
citizenship.

As a general rule, and by virtue of the same statutory provisions cited above, 3/ a lawful marriage to any United
States citizen man, contracted after February 10, 1855, but before September 22, 1922, or the acquisition of United
States citizenship by an alien husband during the same period 4/ conferred similar status upon the wife, provided
she was a person who might herself be lawfully naturalized.

These derivative provisions were repealed by the Act of September 22, 1922, but status which had already vested
thereunder was not disturbed by the repealer. 5/ Derivation by this method was not provided for in any subsequent
legislative enactment.

(ii) Valid marital status required. Citizenship derived in the manner here contemplated attached solely through the
existing valid marital status of an alien woman and a citizen man, 5a/ and such status could emerge not only from
a lawful civil or religious ceremonial marriage, but also from a legally recognized common-law relationship. 6/ A
continuing marital status permitted derivation, even though the wife had deserted her husband and was resident
abroad with a paramount at the time of her spouse's naturalization. 7/

Derivation also occurred when an excluded alien woman married a United States citizen after being permitted to
enter the Untied States temporarily. 8/

On the other hand, when circumstances established that the parties had contracted marriage to prevent deportation
of the woman as a prostitute, with no intention of living together as husband and wife, it was proper to conclude that
a valid marriage did not exist, and that derivative citizenship was not acquired. 9/ Similarly, a court decree of
annulment voiding the marriage from its inception is a finding that a lawful marriage from its inception is a finding
that a lawful marriage never existed, and under such conditions, the alleged wife did not derive citizenship.

Additionally, section 19(a) of the Immigration Act of February 5, 1917, 10/ specifically prohibited a woman who, as
a member of the sexually immoral classes was excludable or deportable under the immigration laws, from
acquiring citizenship by marriage, provided the marriage was solemnized within 11/ the United States, after, 12/
but within reasonable proximity to, 13/ and not before, 14/ her arrest or commission of the acts that mad her liable
to deportation.

(iii) Alien enemy restrictions and normal naturalization requirements inapplicable. While derivative citizenship
through marriage was considered a form of naturalization 15/ to which racial restrictions applied, 16/ the racially
eligible and otherwise qualified alien woman was not subject to the alien enemy procedures and restrictions which
were applied in naturalization during World War I, 17/ nor was she required to meet the normal prerequisites for
naturalization. 18/ Thus, neither good moral character 19/ nor residence in the United States before or after, the
essential marriage 20/ or the requisite naturalization of a spouse, was required for derivation.

(2) Racial restrictions upon derivation. (i) Nature thereof. The statutory term "who might herself be lawfully
naturalized" was construed as limited in its application to the racial restrictions 21/ placed upon judicial
naturalization. Thus, disability stemming from this term precluded derivation by women of the Chinese race, 22/
even though the person in that racial grouping may have acquired United States noncitizen nationality because of
birth in the Philippine Islands. 23/
(ii) Effect of legislation eliminating racial ineligibility for naturalization. This form of derivation kept pace with
legislation 24/ conferring racial eligibility for naturalization upon persons of African blood, to the extent that a
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woman so classified acquired derivative status on or after July 14, 1870, in accordance with the general principles
set forth herein. 25/

On the other hand, the Act of December 17, 1943, which authorized the naturalization of Chinese persons generally,
did not bestow citizenship retrospectively upon Chinese wives who would have qualified for derivation status prior
to September 22, 1922, had they been then racially eligible for naturalization.

(3) Derivative citizenship through marriage is an enduring and unqualified status. A person who has acquired
citizenship in accordance with the principles enunciated herein is not subject to exclusion 26/ or deportation, 27/
since the status thus acquired is as enduring and unqualified as if the person had been naturalized upon her own
formal application. 28/ Neither termination of the marriage nor, when abroad at such time, a failure to register with
a United States consul 29/ caused loss of nationality so conferred.
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Footnotes

FN 1/ See (2).

FN 2/ Act of Feb. 10, 1855 (sec. 1994, R.S., 1878)

FN 3/ Act of Feb. 10, 1855 (sec. 1994, R.S., 1878)

FN 4/ Kelly v. Owen, 7 Wall. 496 (1868).

FN 5/ See sec. 6.

FN 5a/ U.S. v. Sacco, 428 F. 2d 264 (1970).

FN 6/ U.S. v. Dorto, 5 F. 2d 596 (1925).

FN 7/ U.S. v. Williams, 173 F. 626 (1909), affirmed; In re Nicola, 184 F. 322 (1911).

FN 8/ U.S. ex rel. Sejnensky v. Tod, 285 F. 523 (1922).

FN 9/ 27 Op. Atty. Gen. 578 (1909); also see U.S. v. Sacco, 428 F. 2d 264 (1970).

FN 10/ Effective May 1, 1917.

FN 11/ 32 Op. Atty. Gen. 178 (1920)

FN 12/ Ex parte Bigney, 285 F. 669 (1923).

FN 13/ 33 Op. Atty. Gen. 398 (1923).

FN 14/ Ex parte McMahon, 1 F. 2d 456 (1924).

FN 15/ U.S. v. Keller, 13 F. 82 (1882).

FN 16/ See (2).

FN 17/ See INTERP 331.

FN 18/  See INTERP 316.

FN 19/ 27 Op. Atty. Gen. 507 (1909).

FN 20/ 14 Op. Atty. Gen. 402 (1874).

FN 21/ See INTERP 311.

FN 22/ Low Wah Suey v. Backus, 225 U.S. 460, 473 (1912).

FN 23/ 6 I. & N. Dec. 200 (1954).

FN 24/ Act of July 14, 1870.

FN 25/ Broadis v. Broadis, 86 F. 951, 954 (1898).
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FN 26/ 28 Op. Atty. Gen. 504 (1910).

FN 27/ Ex parte Grayson, 215 F. 449 (1914).

FN 28/ Leonard v. Grant, 5 F. 11 (1880).

FN 29/ See sec. 4, Act of Mar. 2, 1907.
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Interpretation 341.2 Administrative issuance of certificates of citizenship.

(a) Citizenship through parents or husband.

(a) Citizenship through parents or husband. (1) Statutory development. Prior to July 1, 1929, the effective
date of the Act of March 2, 1929, neither the courts 30/ nor this Service was authorized by statute to issue a
certificate of citizenship to persons who had acquired derivative citizenship through a parent or husband.

Section 9 of the 1929 enactment mentioned above 31/ provided for the administrative issuance of certificates of
citizenship to anyone over 21 years of age who derived citizenship after birth through the naturalization of a parent
32/ or the naturalization of a husband subsequent to marriage.

Under an interpretation of section 9 above, a certificate could not be issued when citizenship was derived by
marriage to a man who was a United States citizen at the time of the marriage.

Provisions similar to those of the 1929 legislation, without the age and other limitations mentioned above, were
reenacted as section 339 of the Act of October 14, 1940, and as a part of current section 341. Also eligible under
section 339, as subsequently amended, and the current provision in its originally enacted form, are those persons
who acquired citizenship under section 1993 of the Revised Statutes, as initially enacted and amended, 33/ or under
sections 201(c), (d), (e), or (g) of the 1940 statute, 34/ or under the Act of May 7, 1934, 35/ Additionally, current
section 341 accords eligibility to persons acquiring citizenship pursuant to sections 301(a)(3), (4), (5), and (7) of the
present law.

(2) Eligibility to obtain the certificate limited to classes enumerated in the statutes. (i) Statutory rule of limitation.
Except as otherwise indicated in this interpretation, administrative authority to issue a certificate of citizenship
under section 339 of the Nationality Act of 1940 existed and, under current section 341, exists, only when United
States citizenship was or is acquired at birth abroad or in an outlying possession pursuant to statutes specifically
enumerated therein, or was or is derived in the manner stated in the aforesaid sections. (Revised)

(ii) Special findings of ineligibility. By reason of the rule in (i) above, a person who acquired citizenship at birth
abroad under section 1993, 36/ expatriated by marriage, and then regained citizenship under the Act of July 2, 1940,
37/ is not eligible to receive the certificate. 38/

It has also been determined that a certificate could not be issued under the 1940 statute, as amended, to one who
acquired citizenship under the Acts of April 30, 1900, 39/ March 2, 1917, 40/ or February 25, 1927, as amended. 41/

Prior to the decision in Afroyim v. Rusk, 42/ which invalidated voting in a foreign political election as a ground of
expatriation, it was determined that a person who expatriated in such manner and then was repatriated under the
Act of August 16, 1951, 43/ could not be issued the certificate pursuant to current section 341, even though
immediately prior to such expatriation his status was that of a citizen who had acquired citizenship at birth abroad
to a citizen parent. 44/

An expatriate who was repatriated under section 323 of the Nationality Act of 1940 45/ was denied the certificate,
even though, immediately prior to his expatriation, he had the status of one who had derived citizenship through the
naturalization of a parent. 46/

Death of the applicant precluded the issuance of a certificate of citizenship under section 339 of the 1940 enactment,
47/ and the same rule applies when the certificate is sought under current section 341.

(iii) Special findings of eligibility in De Coll and other cases. While administrative authority initially held that a
person who became a derivative citizen through the fictitious resumption of citizenship by his mother (De Coll case)



Service Law Books

INSERTS

48/ is not eligible to receive a certificate, 48a/ the Service now takes the position that the issuance of the "A"
certificate to a De Coll citizen is authorized under the present law. 48b/ (Revised)

A person who acquired citizenship  at birth abroad under section 1993, 49/ and thereafter expatriated by marriage,
was issued the certificate under the 1940 enactment, as amended, when she resumed her status as a citizen before
September 22, 1922, through termination of the marriage and continuing residence in the United States. 50/

Under section 339 of the 1940 enactment, as amended, a certification could be issued to a person who acquired
citizenship at birth abroad under statutory provisions enumerated in that section, even though the requirements for
retaining such status had not been fully met, 51/ provided satisfactory compliance with the retention requirement
was still possible under the facts in the case. 52/ The Service holds that this same rule will apply when a certificate is
sought under current section 341, based upon the acquisition of citizenship at birth abroad pursuant to statutory
provisions enumerated in that section.

Current section 341 authorizes, by specific reference, the issuance of certificates to persons who acquired citizenship
under section 201(i) of the 1940 enactment, as amended, 53/ a class of citizens not entitled to a document under
section 339 of that statute. 54/ In addition, the same right is currently accorded those persons who became citizens
under the second paragraph of section 205 of the 1940 Act, 55/ who were at first denied 56/ and finally granted 57/
certificate under section 339.

Again, while persons whose citizenship claims arose solely from the Act of August 4, 1937, or section 203 of the 1940
legislation, 58/ were ineligible for a certificate under section 339 of the 1940 statute, 59/ persons acquiring
citizenship under these statutory provisions, as well as under current section 303, achieved eligibility by reason of
express provision in current section 341.

The omission in current section 341 of any reference to current section 309(c), which confers citizenship at birth
abroad upon the unlegitimated child, born out of wedlock to a citizen mother, initially led to the conclusion that
such child may not be issued a certificate pursuant to section 341. However, the broad regulatory power contained in
section 103 of the present Act authorized the issuance of a certificate, similar in format to one issued under section
341, to a citizen in this category. 60/ Upon reconsideration, the Service adopted the view that, despite the omission
of any reference to section 309(c) in section 341, the legislative purpose to issue certificates to all who acquired
citizenship at birth abroad, including illegitimate children, is unmistakable, and that that purpose should be
effectuated. 60a/ Certificates are now issued under section 341 to such illegitimate children.

(iv) Type of certificate to be issued when citizenship status is acquired or derived through a mother upon reversal of
her expatriation by marriage under Afroyim doctrine. An applicant who acquires citizenship as described in
INTERP 301.1(b)(1)(ii), shall be issued an "AA" certificate.

(v) Certificate issuance not precluded because of outstanding order of naturalization or repatriation. Reversing an
earlier contrary position, 61/ the Service now holds that an outstanding (unvacated) judgment and order of
naturalization or administrative repatriation, entered subsequent to the date on which citizenship was acquired or
derived upon a basis specified in current section 341, and irrespective of the reason why or the circumstances under
which the naturalization or repatriation was accomplished, does not preclude the issuance of certificate, provided it
is established in section 341 proceedings that citizenship was actually acquired or derived on an earlier date by the
naturalized person or repatriate, and was never thereafter lost. 61a/

(3) Effect of qualified oath of allegiance upon eligibility. An applicant is eligible to receive a certificate of citizenship
if he is willing to take and subscribe to the full oath (8 CFR 337.1(b)) if eligible on religious grounds, even though the
oath is taken with mental reservations or qualifications. 62/ The oath requirement in these situations is
distinguished from that prerequisite in naturalization, where the oath is substantive factor governing a grant or
denial of citizenship. Citizenship is neither conferred nor taken away in a proceeding under section 341, 63/ and the
status once found to exist is not affected by a qualified oath. Consequently, the document which is evidence of that
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status should be issued even though the requisite oath is taken with a mental reservation.

(4) Certificate issuance not precluded by want of mental capacity to take oath. An applicant who is otherwise eligible
to receive a certificate may be issued the document, even though his mental incompetence makes it impossible for him
to understand and take a meaningful oath of allegiance; and this rule applies where he has been adjudged mentally
incompetent in related legal proceedings, or where his want of sufficient of fact by the assigned Service officer. 63a/

(5) Blood tests. Applicants for certificates may be required to submit to blood tests in verification of their claims 64/
unless a court has rendered a declaratory judgment establishing their citizenship status. 65/ Such tests may be
requested notwithstanding previous administrative finding of citizenship at the time the applicants were admitted
to the United States. 66/ While compatible blood tests constitute some, but not conclusive, evidence of a claimed
parent-child relationship, full incompatible blood tests of the parents and the child establish beyond question that
such child cannot be the son or daughter of the persons he or she claims as parents. 67/

(6) Name on certificate. A certificate may be issued only in the true and correct name of the applicant, without
abbreviation or initials. The name by which a person may be commonly known is not necessarily his true name. In
the absence of a statutory restriction in the State in which a person claims to have changed his name, a lawful change
of name may be effected without legal proceedings, where not done for a fraudulent or illegal purpose and where it
does not interfere with the rights of others. This includes the use by a married woman of her maiden name. 67a/
When a father's surname has been changed as a part of his naturalization, the new surname shall be regarded as the
legal surname of his natural minor children. Likewise, when the mother of a child born out of wedlock subsequently
marries and is naturalized in her married name, the mother's married name shall extend to her minor
naturalization court. 67b/ Unless an adoption decree specifically provides to the contrary, a legal adoption shall be
regarded as conferring the surname of the adoptive father upon the beneficiary child. Consequently, should the child
thereafter apply for an "A" or "AA" certificate of citizenship, the document shall be issued in the surname of the
adoptive father. (Revised)

(7) Delivery of certificate outside the United States prohibited. Since both section 339 of the 1940 statute, 68/ and
section 341 of the present law are explicit in their statement that the certificate shall be furnished the citizen, "only if
such individual is at the time within the United States." it is clear that the document could not and cannot be
delivered outside the United States. 69/ 

(8) Significance of certificate denial. Photographs must be provided by the applicant for a certificate of citizenship
even though the applicant objects to the photograph requirement on religious grounds. Failure to provide
photographs constitutes grounds for refusing to issue the certificate. 70/ (Revised)

(9) Probative value of the certificate. A certificate issued under the statutory provisions discussed in this INTERP
does not confer United States citizenship but merely constitutes evidence thereof. Consequently, a refusal to issue the
document is not conclusive of the citizenship issue, and the applicant may subsequently seek a court judgment
declaratory of his status. 71/ (Revised and redesignated; formerly subpar. (8))

(10) United States passports as proof of citizenship. By express provision in the Act of June 29, 1906, as amended,
72/ the Nationality Act of 1940, 73/ and the current statute, 74/ an administratively issued certificate of citizenship
was and is required to be accorded the same effect (as a means of proving citizenship) in all Federal and State courts
and government offices, as a certificate of naturalization issued by a naturalization court. 75/ (Revised and
redesignated; formerly subpar. (9))

(11) United States passports as proof of citizenship. While decisions have held or suggested that a passport is not
evidence of citizenship 76/ the most recent case in which the question was considered, Mon Pui Lau v. Mitchell, 77/
requires that the holder of a United States passport, issued after a considered deliberation (as distinguished form an
informal ex parte consideration), must be regarded as having established a prima facie case of United States
citizenship which can be overcome only be clear, unequivocal, and convincing evidence proving that the  passport
was issued through fraud or as a result of error in fact or law. Additionally, under some circumstances, where an
individual's citizenship status has been consistently recognized by the repeated issuance or renewal of United States



Service Law Books

INSERTS

passports throughout a period of many years, and such individual has relied upon such recognition, he or she also
may be regarded as having established a like prima facie case of citizenship, even though none of the passports were
issued or renewed after a considered deliberation. 78/ Cases within this last category shall be certified to the
regional office and, after the regional commissioner has entered his decision, to the Assistant Commissioner,
Naturalization. (Revised and redesignated; formerly subpar. (10))
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Footnotes

FN 30/ In re Tate, 1 F. 2d 457 (1924).

FN 31/ Sec. 33, Act of June 29, 1906, as amended.

FN 32/ See INTERP 320.

FN 33/ See Act of May 24, 1934.

FN 34/ See amendatory Act of Jan. 20, 1944, and INTERPS 301 and 309.

FN 35/ See amendatory Act of July 23, 1947, and INTERP 304.

FN 36/ See INTERP 301.

FN 37/ See INTERP 324.

FN 38/ In re Fortin, Adjud. Off., file 1-A-12469, May 3, 1945.

FN 39/ See INTERP 305; Adjud. Off., file 1600-541, Jan. 17, 1945.

FN 40/ 3 I. & N. Dec. 286 (1948);  See INTERP 302.

FN 41/ 3 I. & N. Dec. 870 (1950);  See INTERP 306.

FN 42/ 387 U.S. 253 (1967).

FN 43/ See INTERP 402.

FN 44/ 7 I. & N. Dec. 708 (1958).

FN 45/ See INTERP 327.

FN 46/ In re Bonucci, Legal Branch, file 12-A-219, Feb. 6, 1940.

FN 47/ In re Dansen, Adjud. Off., file 2-A-20086, Mar. 19, 1942.

FN 48/ See INTERP 320.1(a)(4).

FN 48a/ 3 I. & N. Dec. 845 (1950).

FN 48b/ Asst. Comm., Naturalization, March 30, 1971, Gen. Coun., Apr. 12,                                                  1971,
both CO 341-P.

FN 49/  See INTERP 301.

FN 50/ Matter of Harris, Adjud. Off., file 0700-3300, Mar. 28, 1946; See INTERP 324.

FN 51/ See INTERP 301.

FN 52/ Adjud. Off., file 500/2, sec. 339 September 14, 1944.
FN 53/ See INTERP 301, 309
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FN 54/ Int. Dec. 193 (1948).

FN 55/ See INTERP 309.

FN 56/ Adjud. Off., file 500/2, sec. 339 July 31, 1944
.
FN 57/ In re Francesca Geyer, file AA-2955, July 3, 1945.

FN 58/ See INTERP 303.

FN 59/ Adjud. Off., Apr. 25, 1944, file 20/214.

FN 60/ Op. Gen. Coun. No. 3-56, Feb. 17, 1956.

FN 60a/ Op. Gen. Coun., Sept. 14, 1973, CO 341-P.

FN 61/ Cf. Op. Gen. Coun., Dec. 8, 1950, files A-173438 and 56073/751.

FN 61a/ Cf. Op. Gen. Coun., Jan. 26 and Mar. 6, 1968, copies in CO 341-P.

FN 62/ Op. Atty. Gen., In re Abraham Ewell Janzen, A-21220 (1941); also see In re Maria Johanna Schiele,
A-121198 (1944, 1947).

FN 63/ See (8).

FN 63a/ Op. Gen. Coun., Feb. 23, 1968, file CO 341-P; also see 8 CFR 341.7.

FN 64/ Cf. Lew Moon Cheung v. Rogers, 272 F.2d 354 (1959).

FN 65/ Gen. Coun., No. 16-54, May 13, 1954.

FN 66/ 6 I. & N. Dec. 645 (1955).

FN 67/ Cf. Lew Moon Cheung v. Rogers, 272 F.2d 354 (1959).

FN 67a/ Op. Gen. Coun., Mar, 11, 1974, CO 343a-P and CO 264-P; see INTERP 343.2(c)(2)(iii) for Service
view relating to an application for a replacement certificate in a changed name submitted by a married woman
using her maiden name.

FN 67b/ Memo of Asst. Commr., Naturalization, to Regional Commissioner, SERO, dated Dec. 1, 1972,
relative to Thanh Cong Thach (Pochinski), A-18249961, filed in CO 341-P.

FN 68/ In re Joseph R. Goodman, 2307-C-374849, May 28, 1945.

FN 69/ See sec. 101(a)(38), as amended.

FN 70/ In re N-600 Application of Amos Samuel Graber, A20 932 355, Decision of Regional Commissioner
(Northern), dated 1-28-80. See 8 CFR 341.1, reference to instructions of Form N-600. (Revised)

FN 71/ See INTERP 360; Chin Wing Dong v. Clark, 76 F. Supp. 648 (1948); Garcia Larenjo v. Brownell , 126 F. Supp.
370 (1954). (Redesignated; formerly footnote 70/)
FN 72/ Sec. 33(a) added by the Act of Mar. 2, 1929. (Redesignated; formerly footnote 71/)
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FN 73/ Sec. 327(f). (Redesignated; formerly footnote 72/)
FN 74/ Sec. 332(e). (Redesignated; formerly footnote 73/)
FN 75/ Cf. In re Albert Flagenheimer, 41 Op. Atty. Gen. 452, Jan. 19, 1960. (Redesignated; formerly footnote 74/)

FN 76/ Edsell v. Mark, 179 F. 292 (9th Cir., 1910); Miller v. Sinjen, 289 F. 388, 394 (8th Cir., 1923); Gay v. Dulles,
248 F. 2d 421-426 (9th Cir., 1957); also see Matter of Rocha, 10  I. & N. Dec. 770 (1964), Matter of H--H--, 3 I. & N. Dec.
680 (1950), and Matter of S--, 3 I. & N. Dec. 589, 603 (1949). (Redesignated; formerly footnote 75/)

FN 77/ U.S.D.C., Central District of California (unreported - 1969), copy of court's opinion in CO 341-P.

FN 78/ Opinions, Gen. Coun., dated August 20 and October 1, 1969, file CO 341-P, re subject "Effect of issuance of
United States passport."
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Interpretation 342.1  Administrative cancellation of documents.

(a) Legislative authority.
(b) Documents subject to cancellation.
(c) Required procedure.
(d) Evidence required to cancel certificate of citizenship.
(e)  Effect of subsequent administrative interpretation on cancellation of previously issued certificate.

(a) Legislative authority. While specific legislative authority for the administrative issuance of various evidentiary
documents has existed since the Act of June 29, 1906, as amended, 1/ it was not until enactment of the legislation of
October 14, 1940 2/ that the cancellation of such documents by administrative proceedings, upon grounds similar to
those specified in current section 342, was authorized by statute.

Cancellation under these provisions destroys the evidentiary documentation, but does not affect the citizenship
status of the person in whose name the document was issued.

(b) Documents subject to cancellation. Like the current provisions, the earlier legislation mentioned above was
applicable to any certificate of citizenship, certificate of naturalization, copy of proceedings repatriative of women
expatriated by marriage, and copy of a declaration of intention, irrespective of when the document was
administratively issued. However, the application of the 1940 statutory provisions was limited by the judicial
determination that a certificate of lawful entry could not be canceled thereunder, 3/ a limitation that has been
removed by the broad coverage of the present section. 4/

(c) Required procedure. The cancellation procedure set forth in 8 CFR 342 is required to be followed in all cases,
notwithstanding that the fraud or illegality is admitted and the document is surrendered, and, when the document
evidences citizenship document under section 342, the sixty-day notice period required by the statute may be
waived, provided the waiver is in writing over the signature of the holder of the document, and is so phrased to
leave no doubt that the act was completely voluntary on his part and that he understood precisely what he was
waiving. In utilizing such a waiver, a formal notice of cancellation as well as the notice of intention to cancel shall
nonetheless be issued and served. 6/

(d) Evidence required to cancel certificate of citizenship. (1) Burden (quantum) of proof.   A declaratory judgment
proceeding under section 360 (a) of the Act, instituted because a certificate of citizenship issued by the Service had
been canceled pursuant to section 342, will be decided in favor of the citizen unless it is established by clear,
unequivocal, and convincing evidence presented during the court proceeding that the prior adjudication leading to
the issuance of the certificate was the result of fraud, or error amounting to illegality. 7/  Accordingly, clear,
unequivocal and convincing evidence of fraud or illegality is required to support a cancellation under section 342.

(2) Service not bound by rules of evidence applicable to judicial proceedings. It is the Service position that, since
proceedings under section 342 are administrative in nature, the Service is not bound by the rules of evidence
applicable to judicial proceedings as set forth in Escobedo v. Illinois. 8/ Necessarily, however, the extent to which ex
parte statements or affidavits, or other evidence of questionable admissibility has been received in the record will
always be a factor in determining whether the evidence as a whole measures up to the required exacting standard
described in (1) above.

(e) Effect of subsequent administrative interpretation on cancellation of previously issued certificate. Where a
certificate of citizenship had been issued several years back and there had been no fraud, misrepresentation or
mistake involved in its issuance, but a subsequent administrative ruling 9/ had placed a new interpretation on the
effect of a foreign statute which would later have resulted in a denial of the certificate, sufficient grounds were found
not to exist on which to base a cancellation proceeding under this section. 10/ In reaching this determination,
reliance was place on an opinion of the Attorney General 11/ who found that the Service did not have to institute
cancellation proceedings merely because of a difference of opinion between it and the Department of State (Passport
Office) as to the interpretation of a treaty. (Added)
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Footnotes

FN 1/ See INTERPS 341, 343.

FN 2/ Sec. 340.

FN 3/ Jeager  v.  Simrany, 180 F. 2d 650 (1950);  Gen. Coun.,  file A-1434106, Feb. 8, 1952.

FN 4/ See 8 CFR 342.

FN 5/ Gen. Coun., file 56336/342, Jan. 30, 1957.

FN 6/ Gen. Coun., file CO 342-P, Apr. 5, 1962.

FN 7/ Decision of Solicitor General against appeal in Wing Ying Gee v. Kennedy, 214 F. Supp. 903 (1963), see
memoranda, Apr. 4 and Mar. 28, 1963, CO 342-P.

FN 8/ 378 U.S. 478 (1964); Int. Dec. 1577 (1966); also see 8 CFR 342.5(d)

FN 9/ Matter of Hernadez, 14  I. & N, Dec. 608 (1974); interpretation of the Code of Tamaulipas (Mexico). (Added)

FN 10/ M___ I___,  A19  976  809 (San Antonio). (Added)

FN 11/ 41 Op. A.G. 452  (Added)
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Interpretation 343.1  Issuance of nationality documents--generally.

When citizenship is conferred judicially, the naturalized person, in almost all cases, is entitled to receive a certificate
of naturalization issued by the clerk of court. 1/ However, in certain situations, despite proceedings in court, the
statutes have specifically provided for the issuance by the clerk of other documents as evidence of status, 2/ or have
authorized an administrative officer in lieu of the clerk to issue a certificate of naturalization or repatriation 3/ or,
in some instances, have failed to provide for any documentation which could be used by the applicant to establish
his newly acquired status. 4/
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Footnotes

FN 1/ See INTERP 338.

FN 2/ See INTERP 324.

FN 3/ See INTERP 343.2(a) and (e).

FN 4/ See 8 CFR 306; See INTERP 402.
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Interpretation 343.2 Issuance of nationality documents by administrative authority.

(a) Original, as distinguished from replacement, documents.
(b) Replacement documents; originals lost, destroyed, or mutilated.
(c) Replacement documents in a changed name.
(d) Probative value of nationality documents issued by administrative authority.
(e) Special certificate of naturalization for recognition by a foreign state.
(f) Certification of records and documents.

(a) Original, as distinguished from replacement, documents. (1) Pursuant to current section 343(a). (i) Statutory
origin of section. Current section 343(a) is a precise reenactment of section 341(a) of the Nationality Act of 1940
which, in turn was patterned after the provisions of the Act of June 21, 1930. The 1930 enactment amended the
twelfth subdivision to section 4 of the Act of June 29, 1906, to provide for the administrative issuance of a certificate
of repatriation to expatriates who had regained citizenship under the twelfth subdivision. 5/

(ii) Section authorizes issuance of naturalization certificate to repatriate under section 323 of the 1940 statute.
Persons restored to citizenship under section 323 of the Nationality Act of 1940 as originally enacted 6/ and
amended 7/ were entitled to an administratively issued certificate of naturalization pursuant to section 341(a) of
that enactment, 8/ and present section 343(a) accords them the same right.

Moreover, the words "naturalized in the United States under section 323," which appear in both sections 341(a) and
343(a) mentioned above were construed as meaning "naturalized into the citizenship of the United States" and not as
referring to the status of the naturalization. 9/ Accordingly, where the repatriation under section 323 in its original
or amended 10/ forms was accomplished before a United States consular officer abroad, rather than before a
naturalization court in the United States, the repatriate is nonetheless eligible to receive a certificate pursuant to
current section 343(a).

(2)  Issuance of certificate under Act of June 21, 1930, still authorized. A repatriate under the twelfth subdivision to
section 4 of the Act of June 29, 1906, as amended, is currently eligible to receive a certificate of repatriation pursuant
to the Act of June 21, 1930, since the right to be issued such a document was preserved by the savings clauses of the
Nationality Act of 1940 11/ and the current statute; 12/ and such eligibility prevails whether the repatriation was
accomplished before a United States consul abroad, or a naturalization court in this country. 13/

(3) Issuance of naturalization certificate to servicemen overseas formerly authorized. Administrative naturalization
of men stationed abroad as members of the armed services during World War II and the Korean conflict was
provided for by statute, 14/ and in such cases, certificates of naturalization were issued by representatives of the
Service designated to conduct such proceedings.

(b) Replacement documents; originals lost, destroyed, or mutilated. (1) Statutory development. Prior to the Act of
June 29, 1906, the issuance of certified copies of naturalization records or documents was controlled by the clerks of
the respective naturalization courts who made little if any effort to maintain any records of duplicate copies issued.
During this period, duplicate copies of the same naturalization record or document frequently were issued to
impostors upon request because under the loose practice which then prevailed, there was little opportunity or
inclination to determine the true identity of the applicant and his right to the documentary evidence requested. 15/

The 1906 legislative referred to above, as originally enacted, did not terminate the court clerk's authority to issue a
new certificate of citizenship 16/ or declaration of intention, in lieu of one lost, destroyed, or mutilated, but in
practice, such action was taken only after the Government had investigated the application and had authorized the
issuance.
Finally, the Act of June 29, 1906, was amended by the addition of section 32, 17/ effective July 1, 1929, which
contained provisions substantially similar to those reenacted as section 341(b) of the Act of October 14, 1940, and
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current section 343(b). The only material changes made in the subsequent legislation were those provisions requiring
the surrender of a mutilated document before a new one was issued, and the relinquishment of any allegedly lost or
destroyed document should it be found subsequent to the issuance of a new paper.

(2) Documents which may be replaced--generally. The statutory authority for the administrative issuance of
duplicate documents as replacements for lost, destroyed, or mutilated originals has always applied regardless of
when the original documentation was issued and, implemented by regulation, it has extended and does extend to
the issuance of almost all types of naturalization, citizenship, and repatriation documents.

(3) Issuance of copy of repatriation proceedings pursuant to Act of June 25, 1936, authorized. Shortly after enactment
of the Nationality Act of 1940, the Service took the position that authority to issue a duplicate of the certified copy of
repatriation proceedings conducted under the Act of June 25, 1936, as amended, 18/ existed under section 342(b)(9)
of the 1940 Act (as originally enacted), 19/ a section substantially similar to section 344(b)(6) of the current statute.
Regulations confirm the availability of such replacement document under the present law. 20/

(4) Replacement of court-issued certificate erroneously bearing assumed name at variance with name in
naturalization record. When an original certificate of naturalization is erroneously issued by the clerk of court in an
assumed name at variance with the correct name appearing on the petition and no legal change of name was ordered
by the court, a new certificate in lieu of one lost, destroyed, or mutilated must be issued in the name which appears
on the petition. 21/

(5) Option to be issued new naturalization certificate in maiden or marriage name. If a person was naturalized in
her maiden or marriage name, a new certificate to replace the lost, destroyed, or mutilated original may be issued to
her in the name under which she was naturalized, even though her name has been legally changed subsequent to
naturalization. 22/

(6) Option to be issued new "AA" certificate in the original or a changed name. (i) Original name. A new certificate in
the name appearing on the lost, destroyed, or mutilated original document may be issued, even though the citizen's
name was legally changed subsequent to the issuance of the latter document.

(ii) Changed name. While a new "AA" certificate in a legally changed name cannot be issued under current section
343(d), 23/ such action is authorized pursuant to current section 343(b). In short, if the original "AA" certificate has
been lost, destroyed, or mutilated, and there has been a legal change of name, whether by court order, subsequent
marriage, annulment or divorce decree authorizing or not authorizing 24/ the resumption of a maiden name, or by
some other recognized legal means, the replacement document may be issued in the new name, and shall reflect
descriptive data which will conform with the actual facts as they exist at the time the new document is issued.

Thus, applying the above stated rule, an "AA" certificate issued in the maiden name to the holder who subsequently
marries may be replaced in her marriage name and shall show current description and marital status. Moreover, in
such instances, the replacement certificate shall contain no endorsement or reference to the recipient's former name or
the fact that the name was changed.

(iii) Finding of constructive mutilation authorized. Whenever the holder of an "AA" certificate desires a document
reflecting a new legally-acquired name, applies for a new certificated under section 343(b) of the current Act, and
presents with the application the original document in an unmutilated state, the document shall be regarded as
having been constructively mutilated, the application shall be entertained, and a new certificate shall be issued in the
changed name.

(c) Replacement documents in a changed name. (1) Statutory history. Since the Act of May 25, 1932, which added
section 32(c) to the Act of June 29, 1906, provisions similar to those of current section 343(d) have existed in statutory
form, 25/ and have authorized the administrative issuance of replacements for almost all types of naturalization,
citizenship, and repatriation documents, when the holder's name was legally changed by marriage or court order
subsequent to the issuance of an original document.
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(2) Naturalization and "A" certificates. (i) Authorized name on wife's (child's) document when husband's (father's)
name has been legally changed. When a husband's surname is changed as a part of his naturalization proceedings,
his wife who was previously naturalized or issued an "A" certificate of citizenship is entitled to a new certificate in
the changed surname of her husband because the overall situation amounts to a colorable compliance with the
requirements of current section 343(d). 26/

Again, a new document in a changed surname, whether it be an "A" or a naturalization certificate, shall also be
issued a married woman whose husband subsequently changed his name, but not that of his wife, by filing a
declaration with the registrar of deeds in accordance with state law. The change of name thus effected shall be
regarded as the equivalent of a change by court order. 27/

Moreover, given either of the situations described in the two paragraphs just above, a new document in the changed
surname, whether it be an "A" or naturalization certificate, shall be issued to the natural children of the parties, if
such children were minors at the time the father's surname was changed.

(ii) Authorized name on wife's document upon termination of marriage. When a marriage is terminated by a decree
of annulment 28/ or absolute divorce 29/ which does not authorize a resumption of the maiden name, the former
wife who was previously naturalized or issued an "A" certificate in the surname of her former husband is
nonetheless entitled to a new certificate in her maiden name; such situations amounted to a colorable compliance
with the requirements of section 341(d) of the 1940 Act, and the same conclusion applies with respect to the current
prerequisites of section 343(d). 30/

By virtue of the same reasoning set forth above, the new document may also be issued in an earlier marriage
surname even though the annulment or divorce decree does not expressly authorize a resumption of such name.

(iii) Authorized name on married woman's document where a lawful change of name effected without legal
proceedings and without change in marital status. Unless there is a statutory restriction in the state in which a
person claims to have changed his or her name, a lawful change of name may be effected without a legal proceeding,
where not done for a fraudulent or illegal purpose, and where it does not interfere with the rights of others. This
includes the use by a married woman of her maiden name. 30a/ However, such a legal assumption under applicable
state law of a maiden name by a married woman does not amount to a colorable compliance with the requirement
of current section 343(d) that a name be legally changed by court order or by marriage. Therefore, a woman who
was naturalized in her married name or issued an "A" certificate in her married name and whose marital status
remains unchanged, is not entitled to a replacement certificate in her maiden name. The result would be the same if a
woman while married had secured the original certificate in her maiden name, and now seeks a replacement
certificate in her married name without any subsequent change in marital status. (Added)

(3) Issuance of new "AA" certificate in changed name not authorized by section 343(d). Since a person who acquired
citizenship at birth abroad is not a naturalized citizen, 31/ such person cannot be issued a new "AA" certificate in a
changed name pursuant to current section 343(d). 32/ However, if the original "AA" certificate has been lost,
destroyed, or mutilated, a replacement document reflecting a legally changed name may be issued under current
section 343(b). 33/

(d) Probative value of nationality documents issued by administrative authority. By express provision in the
Nationality Act of 1940 34/ and the current statute 35/ an administratively issued certificate of naturalization of
citizenship was and is required to be accepted as proof of the holder's citizenship status to the same extent as a
certificate of naturalization issued by a naturalization court.

(e) Special certificate of naturalization for recognition by a foreign state. (1) Origin. Frequently naturalized citizens
residing in the United States find it essential to establish their status as such to the satisfaction of a foreign country.
Generally, this may be necessary in connection with the inheritance or distribution of property, or similar matters
involving administrative or judicial proceedings in the foreign country. It was because of such need that, since 1929,
the statutes 36/ have authorized the issuance of a special certificate of citizenship or naturalization under conditions
similar to those specified in current section 343(c).
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The 1929 statutory provisions, however, permitted the document to be issued for the use of the citizen in gaining
recognition only by the country of his former nationality, and not for his use in any foreign country. This limitation
was not continued in the subsequent legislation.

Statutory provisions authorizing the State Department to issue a similar document to United States nationals, other
than naturalized citizens, are discussed in interpretations positioned under section 359.

(2) Eligibility of persons acquiring citizenship at birth abroad or by derivation. A person who acquired United
States citizenship at birth outside the United States 37/ is not a naturalized citizen 38/ within the meaning of the
current Act, and, therefore, is ineligible for a special certificate of naturalization, even though a certificate of
citizenship has been issued to him. 39/ On the other hand, derivation of citizenship through the naturalization of a
parent or parents, or by marriage, is regarded as a naturalization, and a citizen in any one of these derivative
categories is eligible for the issuance of a special certificate.

(3) Undocumented derivative citizen-proof required. A person who claims to have derived citizenship through a
parent 40/ or husband, 41/ and who has not been issued a certificate of citizenship under section 9 of the Act of
March 2, 1929, section 339 of the Nationality Act of 1940, or current section 341, 42/ must present the same degree of
proof as is required in derivative proceedings, as a prerequisite to the issuance of a special certificate.

(4) Name(s) in which the certificate may be issued. The special certificate is required to be issued in the name under
which the applicant was naturalized. As an identification aid in the foreign state, any other name by which the
applicant was known, provided it appears in the naturalization record, may also be included in the special
certificate.

A new name acquired subsequent to naturalization may be included in the special certificate only if a changed name
certificate was issued under current section 343(d), or the similar provisions of earlier legislation. 43/

(f) Certification of records and documents. Prior to 1932, clerks of the naturalization courts were prone to issue a
great many certifications of or statements concerning the naturalization records of the court. During such period the
statutes did not provide any means by which administrative officials could control this practice, and inevitably
persons took advantage of the practice for ulterior and fraudulent purposes. To stem the practice, provisions such as
are found in current section 343(e) have been included in the statutes since 1932. 44/

An important part of the above statutory provisions is that which prohibits the clerk from making any certifications
except upon order of the court. The exception was considered necessary as there probably would have been doubt
concerning the authority of Congress to prohibit entirely the authority of clerks of court to issue copies of court
records, within their custody, particularly in respect to state courts.

Since July 4, 1967, the effective date of the Public Information Act, 45/ the administrative authority to issue
certifications under section 343(e) of the Immigration and Nationality Act has been (and will continue to be)
exercised in the light of requirements contained in the information statute. Service policy dictates that information or
records which were customarily furnished the public prior to July 4, 1967, should not, after that date, be subject to
greater restrictions because of the enactment of the Public Information law. 46/
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Footnotes

FN 5/ See INTERP 327.

FN 6/ See INTERP 327.

FN 7/ See INTERP 402.

FN 8/ See 8 CFR 378.1(a) and (b), Oct. 31, 1951.

FN 9/ Gen. Coun., file 56336/343, Nov. 5, 1953.

FN 10/ See 8 CFR 343.1.

FN 11/ Sec. 347(a); Op. Sp. Ass't  to Atty. Gen. dated Jan. 24, 1941 (In re George Houston Murphy), opinion in CO
343a-P.

FN 12/ Sec. 405; also see 8 CFR 343.1.

FN 13/ Cf. Gen. Coun.,  file 56336/343, Nov. 5, 1953, and INTERP 343.2 (a) (1).

FN 14/ See INTERP 329.

FN 15/ See In re Olanoff, 44 F. 2d 188 (1930).

FN 16/ Certification of naturalization were so designated in some sections of the 1906 statute.

FN 17/ Act of March 2, 1929.

FN 18/ See INTERP 324.

FN 19/ Legal Branch, Aug. 29, 1941, opinion in CO 343a-P.

FN 20/ 8 CFR 343a.1.

FN 21/ Cf. Bd. of Rev., file 1850-C-1980915, Aug. 10, 1934.

FN 22/ Bd. of Rev., file 3725-C-3115856, Apr. 9, 1935.

FN 23/ See INTERP 343.2(c)(3).

FN 24/ See INTERP 343.2(c)(2).

FN 25/ See sec. 341(d), Nationality Act of 1940.

FN 26/ Cf. Adjud. Branch (In re Elizabeth Milne Petreni), Feb. 6, 1942, opinion in file CO 343a-P.

FN 27/ Cf. Ass't. Comm., Adjud. (In re Gordana Markovich), Mar 6, 1944, and (In re Martin Jelenc), Feb. 11, 1944,
opinions in file CO 343a-P.

FN 28/ In re Anna Dreeka (Mardany), C-3957110 (1944).

FN 29/ In re Eva Hirschman, formerly Gincel, C-4210593 (1945); In re Lillian
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Watson (Pagonis), C-3609005 (1946).

FN 30/  In re Henriette Goldberg (Mueller), A-8033463 (1962)

FN 30a/ See Op. Gen. Coun., March 11, 1974, CO 343a-P and CO 264-P.

FN 31/ See current sec. 101(a)(23).

FN 32/ Cf. Ass't Comm., Adjud. (In re Maryann Gilpatrick, formerly Matrian Storey),  May 16, 1950, opinion in file
CO 343a-P.

FN 33/ See INTERP 343.2(b)(6).

FN 34/ Sec. 327(f).

FN 35/ Sec. 332(e).

FN 36/ See Act of Mar. 2, 1929, which added sec. 32(b) to the Act of June 29, 1906, and sec. 341(c), Nationality Act
of 1940.

FN 37/ See INTERP 301.

FN 38/ See sec. 101(a)(23).

FN 39/ Cf. Matter of Judd, Adjud, Off., file 0300-124330, Aug. 12, 1946.

FN 40/ See INTERP 320.

FN 41/ See INTERP 341.

FN 42/ See INTERP 341.

FN 43/ See INTERP 343.2(c).

FN 44/ Sec. 32(d), Act of June 29, 1906, as amended; sec. 341(e),  Act of October 14, 1940.

FN 45/ Act of June 5, 1967, 81 Stat. 54, 5 U.S.C. 552.

FN 46/ See 8 CFR 103.10.
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Interpretation 349.1  General principles of expatriation.

(a) Law in force at time of expatriation act applies.
(b) Expatriation must be voluntary.
(c) Citizen must have knowledge of citizenship claim.
(d) Lack of intent to relinquish citizenship and ignorance of expatriative consequences as defenses.
(e) Application of the Afroyim principle to persons whose citizenship was acquired at birth abroad.
(f) Burden of proof, presumptions, and other evidentiary matters.
(g) Restrictions upon expatriation generally imposed by law.
(h) Expatriative foreign oath nonexpatriatory when taken as concomitant or inseparable part of another
ineffective expatriatory act.

(a)Law in force at time of expatriation act applies. Determinations of expatriation are made by applying the statutes,
treaties or, in the absence thereof, the "applicable legal principles" 1/ relating to loss of nationality which were in
force or recognized at the time of the expatriatory act or conduct. Generally, the expatriation provisions of the
successive statutes or the various treaties have not been retrospective in their effect so that status is not destroyed
thereunder by actions committed in the past which, at the time of commission, were not in themselves grounds for
expatriation. 2/

(b) Expatriation must be voluntary.  (1) Definition of voluntary expatriation. Expatriation, whether it occurs under
accepted legal principles in the absence of statute or treaty, 3 or as the result of statute or treaty always involves
"voluntary" action, 4/ unconstrained and deliberate in nature. 5/ Prior to the decision in Afroyim v. Rusk, 6/
expatriation was said to be voluntary when the performance standing alone could cause nationality loss under
viewpoints which prevailed prior to that decision. However, while voluntary performance of an expatriative act
continues to be the first essential of every expatriation, standing alone it can no longer be regarded as resulting in
nationality loss unless the test laid down in Afroyim [see (d)(2), infra] has been met.

(2) Duress as a defense. Since expatriation must be voluntary, the courts have given effect to the defense of duress 8/
and, upon such basis, have relieved many citizens from a loss of nationality. Duress has precluded expatriation by
foreign naturalization, 9/ foreign military service, 10/ foreign governmental employment, 11/ foreign voting, 12/
citizenship renunciation, 13/  and foreign oath of allegiance. 14/ Obviously, where duress precludes expatriation,
application of the Afroyim principle [see (d)(2), infra] becomes unnecessary.

The means of exercising duress is not limited to guns, clubs, physical threats, 15/ imprisonment, 16/ or the like, but
may include a threat of economic deprivation, if the ability to secure the necessities of life is adversely affected
thereby. Expatriation through foreign governmental employment has been avoided under such circumstances, 17/ as
has loss of nationality premised upon voting in foreign election. 18/

Under certain conditions, the threat or fear of statelessness may constitute duress and a defense to expatriation
based upon foreign naturalization. Thus, where a naturalized citizen of the United States on her own initiative
applied for and was granted naturalization in a foreign state, such application having been made solely because
such citizen wished to avoid becoming stateless, a condition she believed was imminent and would prevail solely
because she previously had been informed by an American consular official that her continued residence in the
foreign state would expatriate her under former section 353, 19/ information which later proved to be erroneous be
reason of the decision in Schneider v. Rusk, 20/ the Service regarded the foreign naturalization as involuntary and
nonexpatriatory. For the effect of official misinformation as to citizenship loss under section 494(a), (b), or (c),
Nationality Act of 1940, consult INTERP 352.1(b)(2). (Revised)

Again, military service in the armed forces of  foreign states entered upon prior to January 13, 1941, on which date
such action first became a statutory ground of expatriation, remained nonexpatriative when continued beyond such
date, provided the person concerned was merely fulfilling the unavoidable obligation of his original enlistment.
Under such circumstances, the continued service was and is deemed involuntary. 21/
(3) Burden of proving voluntary performance; presumptions. See INTERP 349.1(f)(3). infra.
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(c) Citizen must have knowledge of citizenship claim. (1) General rules. While the rule did not apply to certain
concepts of expatriation, 22/ administrative authority initially held that a citizen who voluntarily performed a
statutory act of expatriation lost his citizenship even though, at the time the act was performed, he did not know he
was a United States citizen, or know the facts which resulted in his acquisition of such status. 23/

(i) Expatriatory act performed after official misinformation or action. Prior to Afroyim v. Rusk, an otherwise
expatriative act did not cause loss of citizenship when the citizen, being originally aware that he had acquired
citizenship, performed the act in the mistaken belief that he was an alien based upon advice to the effect given him
directly or through a member of his family by a government official whose duty it was to furnish it, and that advice
was erroneous when given, or became erroneous by reason of change in the law or its interpretations. 26/ Moreover,
as explained in (1) just above the Afroyim principle also would preclude nationality loss in these circumstances.

Similarly, before Afroyim, when a government official ruled that evidence presented in support of a citizenship
claim was inadequate and, thereafter, the citizen committed an otherwise effective expatriatory act in the belief
(formed as a result of such ruling) that he was an alien, the expatriatory act was regarded as ineffective when the
citizenship claim by newly uncovered evidence. 27/ Here again the same conclusion would be reached through
application of the Afroyim principle; i.e., since the claimant believed he was an alien and not a citizen, he could not
be regarded as having performed the expatriatory act with an intent to relinquish citizenship.

The government official referred to in the two paragraphs immediately above was founded upon erroneous advice
furnished by a Canadian government official, it was held that the citizen had expatriated himself. 28/ It is apparent
that, under the Afroyim principle, the distinction drawn is not material and that this last ruling has ceased to be
valid. The essence of the matter is that, where a person, in good faith, actually believes he is no longer a citizen,
whatever the source of that belief may have been, he cannot be regarded as having performed an expatriatory act
with intent to relinquish citizenship.

(ii) Section 349(b) does not supply requisite knowledge of citizenship claim. While under conditions specified in
current section 349(b), the performance of a statutory act of expatriation is conclusively presumed to have been
voluntary, the applicability of the presumption in the case of a person who performed an expatriatory act without the
requisite knowledge that he was a citizen or had claim to citizenship does not supply such knowledge. 29/

(d) Lack of intent to relinquish citizenship and ignorance of expatriative consequences as defenses. (1) Prior to
Afroyim v. Rusk. (i) General rules. Prior to the decision n Afroyim v. Rusk, 30/ the United States Supreme  and
Federal appellate courts held that a citizen who voluntarily performed an expatriatory act could undergo
expatriation even though he did not intend to relinquish citizenship by, and at the time of, commission of the act. 31/

As a conclusive implication of the above ruling, and also consistent with the general legal principle that everyone is
presumed to know the law, it was also held that a citizen could suffer a loss of nationality by the voluntary
performance of an expatriatory act, even though he was then ignorant of the expatriative consequences flowing from
the commission of the act. 32/

(ii) Intent to relinquish in relation to expatriation by voluntary action in accordance with applicable legal principles
(doctrine of election). Contrasted with (1) above, expatriation predicated upon the doctrine of election, 33/ or
voluntary action in accordance with applicable legal principles (concepts recognized prior to January 13, 1941),
required an intent to elect or accept a foreign nationality and to renounce or abandon allegiance to the United States.
 In effect, a voluntary choice between United States citizenship and a foreign nationality had to be made and,
necessarily, expatriation in this manner could not occur unless the person concerned knew that he had dual
nationality or, in any event, was aware of the facts upon which the conclusion of dual nationality was premised.

The requisite intent described above could be evidenced by a voluntary express or formal declaration of intention, or
could be deduced solely from subsequent voluntary behavior or conduct inconsistent with the retention of United
States citizenship and denoting a choice of the foreign nationality. Any secret intent unexpressed by overt acts was
immaterial in determination of the issue.
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(2) Effect of Afroyim v. Rusk. (i) Intent to relinquish citizenship required.  The Supreme Court decision in Afroyim v.
Rusk 34/ overruled the court's decision in Perez v. Brownell which, in part pertinent to this discussion, 35/ had
reaffirmed the court's earlier view 36/ that expatriation could flow from a voluntary act even though the citizen did
not intend thereby to relinquish his United States citizenship. Moreover, in Afroyim, the majority specifically
rejected what was stated to be the idea expressed in Perez, namely, that the Congress has any general power, express
or implied, to take away an American citizen's citizenship without his assent. The court, in rejecting this idea,
asserted that such power cannot be sustained as an implied attribute of sovereignty possessed by all nations, and
that the Constitution grants Congress no express power to strip people of their citizenship, whether in exercise of the
implied power to regulate foreign affairs or in the exercise of any specifically granted power (such as the power to
pass a uniform rule of naturalization). Finally, the court affirmatively stated that its holding did no more than give
to the citizen a right which was already his-- a constitutional right (under the Fourteenth Amendment) to remain a
citizen unless he voluntarily relinquishes that citizenship. 37/ (Revised)

While Afroyim v. Rusk precludes loss of citizenship unless the citizen has "voluntarily relinquished" it, the decision
did not consider or specify what declarations or other conduct can properly be regarded as a "voluntary
relinquishment" of citizenship. However, taking guidance in this connection from language in earlier decisions of the
United States Supreme Court, 38/ the Attorney General concluded that voluntary relinquishment of citizenship is not
confined to a written renunciation, as under current sections 349(a)(6) and (7), 39/ but also may be manifested by
other actions 40/ are in derogation of allegiance to the United States. Carrying this thought further, he also stated
that, under any reading of Afroyim, an act which does not reasonably manifest a transfer of an individual's
allegiance (from the United States to a foreign state), or an individual's abandonment of allegiance to the United
States, cannot be made a basis for expatriation. 41/ Moreover, he further concluded that, even where an action
designated as expatriative by statute is of a type considered to be in derogation of allegiance to the United States,
"Afroyim leaves it open to the individual to raise the issue of intent." 41/

Since, as indicated above, Afroyim leaves it open to the individual to raise the issue of intent (to relinquish
citizenship), it is evident that the rule set forth in the first paragraph of (d)(1)(i), supra, which holds that an "intent to
relinquish citizenship" is not an essential element of expatriation, has ceased to have validity. Again, the Afroyim
principle has also invalidated the rule in the second paragraph of (d)(1)(i), supra, for a person who commits an act
without knowledge that the commission thereof will have expatriative consequences cannot logically be regarded as
having committed the act with an intent to relinquish citizenship.

The subjective intent of the individual in committing expatriatory acts under subsections 349(a)(1) and (2) was
determinative of the issue of expatriation in Matter of Wayne. 41a/ Evidence that an individual performed these
acts in reliance upon a government official's erroneous advice regarding the effect of their commission on his United
States citizenship status created considerable proof that he did not intend to relinquish his United States citizenship.
This proof rebutted the government's prima facie case of voluntary relinquishment of citizenship when these acts are
performed by casting a cloud on what might otherwise be regarded as a clear demonstration of intent to abandon
allegiance to the United States. 41b/

(ii) Section 349(b) does not supply requisite intent to relinquish citizenship. While under conditions specified in
current section 349(b), the performance of a statutory act of expatriation is conclusively presumed to have been
voluntary, the applicability of the presumption in the case of a person who performed an expatriatory act without
intent to relinquish citizenship, does not supply such intent.

(iii) Burden of proving intent to relinquish citizenship. See INTERP 349.1(f)(4), infra.

(3) Effect of Vance v. Terrazas. (i) Section 349(c) deemed constitutional. In the recent decision of Vance v. Terrazas
41c/ the Supreme Court upheld the constitutionality of section 349(c). Under that provision, the party claiming that
citizenship has been lost has the burden of proving such loss by preponderance of evidence. Moreover, a person who
commits a statutory act of expatriation is presumed to have committed the act voluntarily, but the presumption may
be overcome upon a showing, by a preponderance of the evidence, that the act was not performed voluntarily. The
Court expressly rejected the contention that expatriation must be proved by clear and convincing evidence. (Added)
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(ii) Reaffirmation of Afroyim v. Rusk. In the same opinion the Supreme Court reaffirmed and explained its holding
in Afroyim v. Rusk. In order to find expatriation, the court explained, "the trier of fact must...conclude that the citizen
not only voluntarily committed the expatriating act prescribed in the statute, but also intended to relinquish his
citizenship." The court declared that it would not be consistent with Afroyim "to treat the expatriating acts specified
in (the statute) as the equivalent of or as conclusive evidence of the indispensable voluntary assent of the citizen." "In
the last analysis," the Court said, "expatriation depends on the will of the citizen rather than on the will of Congress
and its assessment of his conduct." (Added)

(e) Application of the Afroyim principle to persons whose citizenship was acquired at birth abroad. While the
Supreme Court in Afroyim v. Rusk, stated that its holding did no more than give to the citizen a right (under the
Fourteenth Amendment) to remain a citizen unless he voluntarily relinquishes that citizenship, 42/ and although the
Fourteenth Amendment confers United States citizenship only upon persons born or naturalized in the United States,
and contains no reference to persons who become citizens in any other manner, the Service initially held that the
Afroyim principle should be applied in determining questions of expatriation, without regard to the manner in
which citizenship may have been acquired. 43/ Thus, originally, the principle was applied in cases involving
questions of citizenship loss by persons who became citizens at birth abroad through a parent or parents. (Revised)

However, the Supreme Court decision in Rogers v. Bellei 43a/ has compelled a reconsideration of the Service
position expressed above. That opinion declared that the acquisition of United States citizenship at birth abroad is
not a "naturalization" within the meaning of the Fourteenth Amendment, and that the announcement in Afroyim v.
Rusk that Congress has no power to take away citizenship without the citizen's assent is not to be judicially extended
to citizenship not based upon the Fourteenth Amendment. 43b/ These judicial declarations permit Bellei to be read
as stating that pre-Afroyim Supreme Court rulings still govern the resolution of questions involving nationality loss
by persons who became citizens at birth abroad 43c/ and, as indicated in INTERP 349.1(d)(1)(i), these earlier
decisions did not require the citizen to intend or assent to a relinquishment of citizenship. The Service has yet to take
a position in this matter and, in the interim, related cases are being processed under rules set forth in memoranda
furnished all regions. 44/

(f) Burden of proof, presumptions, and other evidentiary matters. (1) Party alleging expatriation has burden of proof
(judicial policy). The burden of proving expatriation is upon the party who affirmatively alleges it, 45/ and the
courts, recognizing the seriousness of a decision adversely affecting citizenship status, invariably have construed
facts and laws in favor of the citizen to the greatest extent possible. 46/

When a person claims United States citizenship in a proceeding to which the government is a party, and establishes a
prima facie case of citizenship by fair preponderance of evidence, the government must assume the burden of proving
an affirmative allegation of expatriation if the claim is to be defeated upon such basis. 47/ A prima facie case of
citizenship within this rule may be established by the Government's concession that the adversary party, at one time,
had been vested with citizenship status. 48/

(2) Quality and quantity of evidence required to meet the burden of proof. (i) Proceeding begun prior to September
26, 1961. When the issue of expatriation arose in a proceeding commenced prior to September 26, 1961, the
Government had to sustain the burden of proving nationality loss, not by a mere inference, hypothesis, surmise, 49/
or bare preponderance of proof, 50/ but by "clear, unequivocal, and convincing evidence" which did not leave the
issue in doubt, 51/ a standard of proof similar to that required for revocation of naturalization.

(ii) Proceeding begun on or after September 26, 1961. By reason of amendatory legislation, 52/ questions involving
the burden of proof in its relationship to expatriation arising under both past or present legislation, must be
considered in the light of current section 349(c), if they arise in a proceeding commenced 53/ on or after September
26, 1961. While under section 349(c) the burden of proving nationality loss in such proceeding continued to be upon
the party alleging such loss, the first sentence of the section also made it clear that such burden will be met by a
preponderance of the evidence.

(3) Burden of proving voluntary performance of an expatriatory act--related presumptions. (i) Proceeding begun
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prior to September 26, 1961. A citizenship claimant who consciously commits an act designated as expatriatory by
statute is subject to the rule dictated by common experience that one ordinarily acts voluntarily. 54/ Accordingly, as
an initial matter, the government was not obligated to introduce independent evidence establishing that the
performance of the expatriatory act was voluntary. Rather, the burden of proving nationality loss described in
paragraph (2)(i)  above, including the requisite element of voluntariness, 55/ was regarded as having been sustained
once the actual commission of a statutory act of expatriation had been established by clear, unequivocal, and
convincing evidence. 56/

However, notwithstanding the basic rule set forth above, if the issue of voluntariness was injected into the
proceeding, as where the circumstances surrounding the commission of the expatriative act, and the reasonable
inferences to be drawn therefrom indicated involuntary performance, the Government was obligated to go forward
with the evidence and disprove the defense of duress, 57/ by "clear, unequivocal, and convincing evidence"
establishing the voluntary character of the expatriative act. 58/

Applying the rule last stated above, it was held that the uncorroborated testimony of a native-born citizen that he
voted in a political election in Greece, under a genuine, if unfounded, fear of being branded a Communist and of
harm being done to his home and family should he abstain from voting, was sufficient to raise the issue of
voluntariness, making it obligatory for the Government to go forward with the proof, by presenting "clear,
unequivocal, and convincing evidence" to establish that the expatriatory act was performed voluntarily. Lending
substance to the citizen's subjective fear was the finding that it was engendered by a mob atmosphere prevailing in
the remote area of Greece in which he resided, where communication with the outside world was slight and rumors,
once started, were not easily stifled. 59/

On the other hand, where the fear is purely subjective, and there is no showing of any additional circumstances
justifying the fear, the burden of going forward with the evidence to prove voluntary performance does not shift to
the Government. Thus, the testimony of a dual national of the United States and Japan that he voted in Japanese
elections because he was fearful of what his neighbors would think if he refrained from voting did not put the
Government to its proof, when he failed to present any evidence showing that he had a reason to fear bodily harm or
other form of oppression if he did not vote, and when he affirmatively testified that he was on good terms with his
neighbors, that no one checked up on or took official action against those who did not vote, and that he never had
heard of anyone being assaulted for not voting. 60/

In cases involving native-born citizens of Japanese parentage who renounce United States citizenship while isolated
at the Tule Relocation Center during World War II, it was held that the circumstances of their imprisonment and
other conditions at the center raised the issue of voluntariness and, in effect, created a rebuttable presumption that
the renunciants acted involuntarily, a factor which required the government to go forward with the evidence in
rebuttal. 61/ Many, 62/ although not all, 63/ of these renunciations were set aside as involuntary because of the
conditions which prevailed at the center.

Should a past finding of nationality loss, founded upon the established performance of a statutory act of
expatriation, such performance having been proved voluntary under the evidentiary rules described in the
paragraphs above, be reconsidered in the light of Afroyim v. Rusk, 64/ the expatriate would have to be afforded an
opportunity to raise the "issue of intent" (to relinquish citizenship), and if such issue is raised, the expatriation
determination would have to be reversed unless the aforesaid intent is established under the evidentiary rules set
forth in (4), infra.

(ii) Proceeding begun on or after September 26, 1961 (section 349(c)). The view that a citizen who consciously
commits a statutory act of expatriation should, upon the basis of common experience, ordinarily be regarded as
having acted voluntarily, a view held by the courts in earlier proceedings, 65/ found strong legislative expression in
the enactment of current section 349(c) 66/

The second sentence of section 349(c) provides that, except where the conclusive presumption of voluntariness in
current section 349(b) applies [see (iii) which follows in sequence], a person who commits any statutory act of
expatriation will be presumed to have committed the act voluntarily, until he establishes the involuntary nature of
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the act by a preponderance of evidence. Moreover, since the first sentence of section 349(c) also stipulates that the
burden of proving nationality loss is met by a preponderance of evidence, all the government need do to prove
"voluntary performance" in a proceeding begun on of after September 26, 1961, is to introduce  preponderance of
evidence proving the commission of a statutory act of expatriation. Otherwise stated, until the citizen establishes the
involuntary nature of the act by a preponderance of evidence, the government is not required to introduce any
independent evidence of voluntariness. Furthermore, should involuntariness be established by requisite quantum of
evidence, the government's evidence in rebuttal need only preponderate and need not amount to clear, convincing,
and unequivocal evidence of voluntariness. 67/

Thus, pursuant to the above rules, where the evidence established that citizenship was formally renounce in 1967
before an American consul in Canada, the renunciation was presumed voluntary under section 349(c), and held to be
expatriative under current section 349(a)(6), when the citizen did not offer any testimony or other evidence to
support a conclusion that his renunciation was other than voluntary. Moreover, although it was found to be clearly
inferable that the citizen's renunciation was motivated by a desire to avoid military induction, and that the desire
may have been based upon conscientious scruples, the Board of Immigration Appeals stated that such desire did not
make his act of renunciation any the less deliberate or voluntary. 67a/ Recently, the Supreme Court in Vance v.
Terrazas 67b/ has upheld the portion of the statute concerning "voluntariness." It is constitutional to presume the act
is voluntary unless and until the actor can prove otherwise. (Revised)

However, it should be recognized that, because of the Afroyim principle, 68/ which has been reaffirmed in Vance v.
Terrazas the voluntary performance of an act declared expatriative by statute even when fully established in
accordance with the rules of evidence above, no longer constitutes a sufficient basis for expatriation unless the act is
performed with an "intent" (to relinquish citizenship). Whether the case is one being reconsidered in the light of
Afroyim or a new case, the aforesaid question of intent must be resolved in accordance with the evidentiary rules set
forth in (4) infra. Where a U.S. citizen was naturalized in Canada, the presumption of having done so voluntarily
was rebutted by a preponderance of evidence showing that he was mentally incompetent to make an intelligent
decision to surrender U.S. citizenship. 68a/ (Revised)

(iii) Conclusive presumption of voluntariness (current section 349(b)).The difficulty in establishing that the
performance of an expatriatory act was voluntary is considerably lessened by current subsection 349(b), which had
no counterpart in previous legislation. The presumption provided for by this subsection conclusively eliminates
duress as a defense to expatriation under the circumstances specified therein. 69/ However, the applicability of the
presumption does not eliminate the necessity for compliance with the Afroyim principle, 70/ and an "intent to
relinquish citizenship" must be proved in accordance with the evidentiary rules set forth in (4), infra.

Moreover, the above presumption is inoperative against a person who performed the expatriatory act in the
mistaken belief that he was an alien based on advice given him directly or through a member of his family by a
Government official whose duty it was to furnish such advice and that advice no longer was true because of a
change in the law or in the interpretation of the law. 71/

It is also inoperative against a person when the period of physical presence in the foreign state, required to activate
the presumption, has accrued involuntarily by reason of the refusal of that state's government to permit departure.
72/

(iv) Voluntariness of military service and concomitant oath under conscription statue. Military service for a foreign
state, or an oath of allegiance taken incident thereto, separate grounds of expatriation, are generally considered to be
suspect as involuntary in character when performed or taken pursuant to foreign conscription statutes. 73/

However, the effect in evidence of military induction and taking the oath under compulsion of a conscription law
upon the issue of voluntariness had been the subject of judicial conflict. Some courts had ruled that a dual national
had established a prima facie case of involuntary action under such circumstances. 74/ Other authority had stated
that conscription alone would not render an oath involuntary, 75/ and that no presumption of involuntariness arose
under such conditions. 76/
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In Nishikawa v. Dulles, 77/ a case decided before September 26, 1961, the Supreme Court stated that conscription in
a totalitarian country to whose conscription law, with its penal sanctions, the dual national was subject, was
sufficient to inject the issue of voluntariness and to place the Government under the necessity of proving voluntary
conduct by clear, convincing, and unequivocal evidence.

Even before Nishikawa, administrative authority had taken the position that neither conscripted service in the
armed forces of Fascist Italy nor an oath of allegiance taken in connection therewith, in and of itself, was sufficient to
establish the voluntary action needed to support a finding of expatriation. 78/ The effect of such ruling was to
require the government to go forward with the evidence and affirmatively prove the voluntary nature of the service
or oath by clear, convincing, and unequivocal evidence. 79/

While it appears clear that the burden of going forward with the evidence to prove the voluntary nature of foreign
military service or a concomitant oath shifts to the government when it is shown that the service was performed or
the oath was taken under compulsion of a conscription statute, this circumstance is not necessarily conclusive of the
issue of voluntariness. It has been recognized that military service performed pursuant to a conscription law may
nonetheless be proved voluntary 80/ by clear, convincing, and unequivocal, 81/ or a preponderance of, 82/ evidence
establishing voluntariness, as the case may be. Evidence of protest against induction or taking the oath, of
solicitation of aid from American officials, or the lack of any such protest or solicitation, have been given weight in
resolving the issue of voluntariness. 83/ However, where it appeared that such protest or solicitation would have
been in vain, the absence thereof was deemed to be of insufficient probative value. 84/

The relatively recent decision in Cafiero v. Kennedy 85/ is an excellent illustration of a case in which the government
was able to prove the voluntary nature of a dual national's conscripted service by evidence in the categories
described above. Specifically, the court held that Cafiero's naval service during the period 1953-1955 pursuant to an
Italian conscription law was voluntary, because he had made no real attempt to avoid such service through the
several avenues open to him, as evidenced by his failure to come to America and thereby render himself immune
from conscription at a nearby American consulate (which his brothers and sister had visited on numerous
occasions), his failure to seek the Secretary of Defense's permission to serve without loss of citizenship and, finally,
his failure to challenge his draft enrollment in civil court upon the basis of his American citizenship, a right granted
him by Italian law. It should also be noted that, while the "preponderance of evidence" standard could have been
applied based upon the date of the proceeding in which the question of expatriation arose, the court found that the
described evidentiary items added up to clear, convincing, and unequivocal evidence of voluntary performance, the
earlier more stringent standard of proof.

(4) Proving intent to relinquish citizenship. (i) Burden of proof. The final burden of proving such intent is upon the
party asserting that expatriation has occurred. 86/

(ii) Express admission. Unless the statutory provision designating an act as expatriative has been declared
unconstitutional, the intent to relinquish citizenship required for nationality loss under Afroyim can be conclusively
established by a voluntary admission that such act was performed with the intention of relinquishing citizenship.

(iii) Act in derogation of allegiance to the United States. Unless persuasive evidence of an intent not to transfer or
abandon allegiance to the United States is forthcoming, the final burden of proof will be met by establishing the
voluntary performance of a statutory act of expatriation which is in derogation of allegiance to the United States in
the sense that such act is of a type normally or commonly associated with a transfer or abandonment of allegiance to
one's country. 87/ The statutory acts of expatriation which are to be regarded as falling within this category will be
identified as each individual expatriatory act is hereafter considered in INTERP 349.
(iv) Act not in derogation of allegiance to United States, coupled with persuasive evidence of intent to transfer or
abandon allegiance to the United States. Certain acts designated as expatriative by statute are not, in themselves,
regarded as being in derogation of allegiance to the United States. 88/ Consequently, the voluntary performance of
an act in this category, standing alone, does not denote an intent to relinquish citizenship and cannot, without more,
result in expatriation. Nonetheless, the voluntary performance of such an act coupled with other persuasive evidence
of an intent to transfer or abandon allegiance to the United States can satisfy the burden of proof and cause a loss of
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citizenship. 89/

(v) Effect of expatriate's death or unavailability upon burden of proof. When the nature of a statutory act of
expatriation is such that it is considered to be in derogation in (iii) above, and a statement of the facts, circumstances,
motives and purposes surrounding the commission of the act cannot be obtained from the person committing it
because he or she is deceased or otherwise unavailable, it is deemed possible but most unlikely that proof from other
sources 90/ relating to these circumstantial matters will amount to persuasive evidence that the act was committed
without intent to transfer or abandon allegiance to the United States and that, therefore, the person committing the
act did not expatriate under the Afroyim principle.

On the other hand, if the expatriatory act is one not generally regarded as being in derogation of allegiance to the
United States, as explained in (iv) above, the death or unavailability of the person committing the act will make it
equally improbable that persuasive evidence of an intent to transfer or abandon allegiance to the United States can
be developed from other sources, and thus warrant a finding that expatriation resulted from commission of the act.

(vi) Required interrogation of the citizen. The interrogation eliciting the testimony of the citizen should avoid the use
of leading questions which can be answered by a simple "yes" or "no" response and, in effect, suggest to the
opportunist that a given self-serving reply will effectively absolve him from expatriation under the Afroyim
principle. Initially, the citizen should be questioned at length in a manner which does not lead or offer other
improper guidance, and which seeks to develop in citizen's own words (as the basis for concluding that he did or
did not transfer his allegiance to a foreign state, abandon the allegiance he owes the United States, or otherwise
relinquish his citizenship of the United States) all the facts circumstances, motives, and purposes surrounding his
performance of the expatriative act, as well as any information indicating that he subsequently engaged in conduct
denoting a preference for a foreign citizenship over United States citizenship, or vice versa. It is only after a
substantial adequate record along these lines has been established that questions using the words "intent" and
"intention" should be introduced into the proceeding. Moreover, even at this point, suggestive or leading questions
susceptible to a simple affirmative or negative response such as "When you took an oath of allegiance to the British
Crown, did you intend  to relinquish your United States citizenship?", or "When you applied for and were granted
naturalization in France, did you intend to transfer your allegiance from the United States citizenship?", or the like,
should never be asked. Rather, the questions should be so phrased as to compel a composition answer by the citizen
in his or her own words.

(g) Restrictions upon expatriation generally imposed by law. Despite the accepted principle that expatriation is an
inherent right, 91/ the law has always imposed certain general restrictions upon loss of nationality, either to protect
the interests of the United States, 92/ or to render effective the concept that expatriation can only occur as the result of
voluntary action. Minority, war, and other factors constituting a general bar to expatriation are considered later in
these Interpretations in relationship to each individual ground of expatriation, under either a specific heading
entitled "Restrictions upon expatriation," or a more extensive heading inclusive of the quoted caption.

(h) Expatriative foreign oath nonexpatriatory when taken as concomitant or inseparable part of another ineffective
expatriatory act. Even though an oath of allegiance to a foreign state is taken under conditions which would cause
citizenship loss under the general principles of expatriation considered heretofore, such oath becomes
nonexpatriatory when it is taken as a concomitant or an inseparable part of another independent expatriative act
which, in itself for one reason or another, is ineffective in causing a loss of United States citizenship (see INTERPS
349.3(a)(3)(vi) and 349.3(b)(2)).
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Footnotes

FN 1/ See INTERP 356.

FN 2/ See Scardino v. Acheson, 113 F. Supp. 754, 756 (1953); 6  I. & N. Dec. 379, 380 (1954); 7  I. & N. Dec. 218
(1956).
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FN 5/ Scardino v. Acheson, 113 F. Supp. 754, 755 (1953)

FN 6/ 387 U.S. 253 (1967).

FN 7/ 3  I. & N. Dec. 558, 560 (1949).

FN 8/ Takehara v. Dulles, 205 F. 2d 560 (1953).

FN 9/ Fukomoto v. Dulles, 216 F. 2d 553 (1954).

FN 10/ Perri v. Dulles, 206 F. 2d 586, 589 (1953).

FN 11/ Stipa v. Dulles, 233 F. 2d 551 (1956).

FN 12/ Soccodato v. Dulles, 226 F. 2d 243 (1955).

FN 13/ Acheson v. Murakami, 176 F. 2d 953 (1949).

FN 14/ Gensheimer v. Dulles, 117 F. Supp. 836 (1954).

FN 15/  See Insogna v. Dulles, 116 F. Supp. 473 (1953).

FN 16/  See Acheson v. Murakami, 176 F. 2d 953 (1949).

FN 17/  Stipa v. Dulles, 233 F. 2d 551 (1956); 7 I. & Dec. 692 (1958).

FN 18/  Soccodato v. Dulles, 226 F. 2d 243 (1955); Kenji Kamada v. Dulles, 145 F. Supp. 457 (1956).

FN 19/ In re Julia Van Dam, C-6653030 (1964); In re Adda Johanna Leonard, C-6636351 (1964); Section 352
repealed by Act of October 10, 1978; P.L. 95-432. (Revised)

FN 20/ 377 U.S. 163 (1964).

FN 21/ 2 I. & N. Dec. 304 (1945); Perri v. Dulles, 206 F. 2d 586, 589 (1953).

FN 22/ Cf. See INTERP 349.1(d)(1)(ii), infra.

FN 23/ 4 I. & N. Dec. 528 (1951)

FN 24/ 387 U.S. 253 (1967).

FN 25/  Rogers v. Patokoski, 271 F. 2d 858 (1959); 9 I. & N. Dec. 482 (1961); 9 I. & N. Dec. 670 (1962).
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FN 26/ 8 I. & N. Dec. 226 (1958) (foreign voting); 8 I. & N. Dec. 307 (1959)   
 (foreign military service).

FN 27/ Matter of Cortez-Lugo, A-12711439 (1967), file CO 349-P (foreign   
military service after denial of sister's N-600 application)

FN 28/ 10 I. & N. Dec. 533 (1964).

FN 29/ 9  I. & N. Dec. 670 (1962).

FN 30/ 387 U.S. 253 (1967).

FN 31/ Savorgnan v. U.S., 338 U.S. 491, 499 (1950) (foreign naturalization); Perez v. Brownell , 356 U.S. 44 (1958)
(foreign voting); Revedin v. Acheson, 194 F. 2d 482 (1952) (foreign oath): also see Mackenzie v. Hare, 239 U.S. 299,
310-312 (1915) (marriage to alien).

FN 32/ Acheson v. Wohlmuth, 196 F. 2d 866 (1952), cert. den., 344 U.S. 833 (foreign voting); cf. 8 I. & N. Dec. 226
(1958).

FN 33/ Cf. See INTERP 349.2(a)(3) and INTERP 356.

FN 34/ 387 U.S. 253 (1967).

FN 35/ 356 U.S. 44, 61 (1958).

FN 36/ Savorgnan v. U.S., 338 U.S. 491, 499 (1950); also see MacKenzie v. Hare, 239 U.S. 299, 310-312 (1915).

FN 37/ Afroyim v. Rusk, 387 U.S. 253, 268 (1967).

FN 38/ See Chief Justice Warren's dissent in  Perez v. Brownell, 356 U.S. 44, 68-69 (also at page 78) (1958), Justice
Black's concurring opinion in Nishikawa v. Dulles, 356 U.S. 129, 139 (1958); also see Chief Justice Warren's
statement in Trop v. Dulles, 356 U.S. 86, 92 (1958), and that of Justice Goldberg in Kennedy v. Mendoza-Martinez,
372 U.S. 144, 159 - note 11 (1963).

FN 39/ See INTERP 349.7,

FN 40/ The statutory acts of expatriation which are to be regarded as having this quality will be identified as each
individual expatriatory act is subsequently considered in INTERP 349.

FN 41/ Attorney General's Statement of Interpretation Concerning Expatriation of United States Citizens, January
18, 1969 (34 FR 1079; 42 Op. Atty. Gen. 34 (1969)), see Appendix A to INTERP 349. Also see Dept. of State Airgram of
August 27, 1980, regarding expatriation in light of the Terrazas decision - Appendix D. (Revised)

FN 41a/ Interim Decision No. 2593 (BIA, 1977).

FN 41b/Id.

FN 41c/ Vance v. Terrazas, 444 U.S. 252 (1980). (Revised)

FN 42/ See INTERP 349.1(d)(2), supra.

FN 43/ Attorney General's Statement of Interpretation Concerning Expatriation of United States Citizens, January
18, 1969 (34 FR 1079; 42 Op. Atty. Gen. 34), and Department of  State Airgram, May 16, 1969, both relating to effect
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of Afroyim v. Rusk, see Appendices A and B to INTERP 349.

FN 43a/ 401 U.S. 815 (1971).

FN 43b/ Id, 834-835.

FN 43c/ It is pertinent to note that the dissents in Rogers v. Bellei, 401 U.S. 815, 836, support such a reading, for they
express concern that the majority opinion would allow deprivation of citizenship acquired at birth abroad,
unfettered by the Afroyim ruling.

FN 44/ Memoranda of the Assistant Commissioner, Naturalization, dated May 7, June 9, and November 1, 1971,
CO 349-P.

FN 45/ See Bauer v. Clark, 161 F.2d 397 (1947); current sec. 349(c).

FN 46/ Stipa v. Dulles, 233 F. 2d 551, 556 (1956).

FN 47/ 3 I. & N. Dec. 141 (1948); cf. Nishikawa v. Dulles, 356 U.S. 129, 133 (1958); Moldoveanu v. Dulles, 168 F.
Supp. 1, 4 (1958); Guerrieri v. Herter, 186 F. Supp. 588, 591 (1960);

FN 48/ Monaco v. Dulles, 210 F.2d 760 (1954);

FN 49/  Acheson v. Maenza, 202 F.2d 453, 456 (1953).

FN 50/ Lehman v. Acheson, 206 F.2d 592, 599 (1953).

FN 51/ Gonzalez v. Landon, 350 U.S. 920 (1955).

FN 52/ Act of September 26, 1961 (75 Stat. 656).

FN 53/ 9 I. & N. Dec. 578 (1962).

FN 54/ Nishikawa v. Dulles, 356 U.S. 129, 136 (1958); cf. Augello v. Dulles, 220 F.2d 344, 346 (1955).

FN 55/ See INTERP 349.1(b).

FN 56/ Nishikawa v. Dulles, 356 U.S. 129, 139 (1958)

FN 57/ Alata v. Dulles, 221 F. 2d 52 (1955); Nishikawa v. Dulles, 356 U.S. 129 (1958); also see INTERP 349.1(b)(2).

FN 58/ Nishikawa v. Dulles, 356 U.S. 129 (1958); Bruni v. Dulles, 235 F. 2d 855 (1956); 9 I. & N. Dec. 329 (1961); 9 I.
& N. Dec. 362 (1961).

FN 59/ 8 I. & N. Dec. 317 (1959).

FN 60/ Tanaka v. Immigration and Naturalization Service, 346 F. 2d 438 (1965).

FN 61/ McGrath v. Tadayasu Abo, 186 F. 2d 766, 773 (1951), cert. den., 342 U.S. 832 (1951).
FN 62/ Acheson v. Murakami, 176 F. 2d 953 (1949).

FN 63/ Murakami v. Dulles, 221 F. 2d 588 (1955.).

FN 64/ See INTERP 349.1(d)(2), supra.
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FN 65/ Cf. Nishikawa v. Dulles, 356 U.S. 129, 136 (1958) and Augello v. Dulles, 220 F.2d 344, 346 (1955).

FN 66/ See House of Representatives Report No. 1086 (S. 2237), 87th Cong., 1st Sess., pages 40-41, August 30, 1961.

FN 67/ 10 I. & N. Dec. 472 (1964), 11 I. & N. Dec. 12 (1965).

FN 67a/ Matter of Jolley, Int. Dec. No. 2039 (1970); affirmed, Jolley v. I&NS, 441 F.2d 1245 (C.A.5, 1971) cert. Den.
404 U.S. 1946 (1971).

FN 67b/ Vance v. Terrazas, 444 U.S. 252 (1980). (Added)

FN 68/ See INTERP 349.1(c)(2), supra.

FN 68a/ Matter of Sinclitico, Int. Dec. No. 2389, BIA (1975)

FN 69/ Foreign voting: 7 I. & N. Dec. 665 (1958), 9 I. & N. Dec. 516 (1961), and 11 I. & N. Dec. 12 (1965); Foreign
military service: 9 I. & N. Dec. 41 (1960).

FN 70/ See INTERP 349.1(d)(2), supra.

FN 71/ 8 I. & N. Dec. 226 (1958); Foreign military service: 8 I. & N. Dec. 307 (1959).

FN 72/ Foreign voting: 9 I. & N. Dec. 711 (1962).

FN 73/ Nishikawa v. Dulles, 356 U.S. 129 (1958) and Augello v. Dulles, 220 F.2d 344 (1955); Correia v. Dulles, 133
F. Supp.  442, 445 (1955);

FN 74/ Lehman v. Dulles, 206 F.2d 592 (1953).

FN 75/  Alata v. Dulles, 221 F. 2d 52 (1955).

FN 76/ Kenji Kamada v. Dulles, 145 F. Supp. 457 (1956).

FN 77/ 356 U.S. 129 (1958).

FN 78/ 41 Op. Atty. Gen., Op. No. 16, May 8, 1951.

FN 79/ Cf. Acheson v. Maenza, 202 F.2d 453 (1953).

FN 80/ Cf. Acheson v. Maenza, 202 F.2d 453, 457-458 (1953); cf.  Nishikawa v. Dulles, 356 U.S. 129, 141 (1958).

FN 81/ See INTERP 349.1(f)(3)(i), supra.

FN 82/ See INTERP 349.1(f)(3)(ii), supra.

FN 83/ 4 I. & N. Dec. 57 (1950); Pandolfo v. Acheson, 202 F. 2d 38 (1953); Coumas v. Brownell , 222 F. 2d 331, 332
(1955).

FN 84/ Cf. Acheson v. Maenza, 202 F.2d 453, 458-459 (1953); cf.  Nishikawa v. Dulles, 356 U.S. 129, 137 (1958).

FN 85/ 262 F. Supp. 140 (1966).

FN 86/ Attorney General's Statement of Interpretation Concerning Expatriation of United States Citizens, January
18, 1969 (34 F.R. 1079), see Appendix A to this INTERP; Commissioner's memorandum (Possible Loss of United
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States Citizenship), May 26, 1969 (copy in CO 349-P); and State Department Airgrams found in Appendices B and D.
(Revised)

FN 87/ Attorney General's Statement of Interpretation Concerning Expatriation of United States Citizens, January
18, 1969 (34 F.R. 1079), see Appendix A;   Commissioner's memorandum (Possible Loss of United States
Citizenship), May 26, 1969 (copy in CO 349-P); and State Department Airgrams found in Appendices B and D.
(Revised)

FN 88/ The statutory acts of expatriation which are to be regarded as falling within this category will be identified
as each individual expatriatory act is hereafter considered in INTERP 349.

FN 89/ Attorney General's Statement of Interpretation Concerning Expatriation of United States Citizens, January
18, 1969 (34 F.R. 1079), see Appendix A to this INTERP; Commissioner's memorandum (Possible Loss of United
States Citizenship), May 26, 1969 (copy in CO 349-P); and State Department Airgrams found in Appendices B and D.
(Revised)

FN 90/ Cf. State Department Airgram, May 16, 1969. P. 5, paragraph 4, see Appendix B to INTERP 349.

FN 91/ See INTERP 356.

FN 92/ 39 Op. Atty. Gen. 474 (1940).
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Interpretation 349.2 Expatriation by foreign naturalization.

(a) Before Afroyim v. Rusk.
(b) Effect of Afroyim v. Rusk.

(a) Before Afroyim v. Rusk. (1) Prior to March 2, 1907. (i) Generally and through a citizen husband's resumption of
foreign nationality.  Until the enactment of the legislation of March 2, 1907, 93/  the statutes made no provision for
expantriation through naturalization under the laws of a foreign state.  However, such foreign naturalization was
stated to be the highest form in which the inherent right of expatriation 94/ could be exercised, and it was said to
result in loss of United States citizenship despite the absence of statutory sanction. 95/

Thus, where a citizen husband renewed residence in the foreign state of his birth prior to March 2, 1907 under
circumstances which caused him to be regarded as having renounced (lost) his United States citizenship under a
treaty between the  United States and the foreign state, and which also resulted in his resumption of the foreign
state's  nationality under its laws, it was held that his United States citizen wife lost her citizenship by foreign
naturalization prior to March 2,1907 when she resided with the husband in the foreign statebefore such date, and,
under its law, acquired its nationality by reason of her husband's resumption thereof.  95a/

The effect of Afroyim v. Rusk upon these nonstatutory situations is considered in INTERP 349.2(b)(1), infra.

(ii) Restrictions upon expatriation. Influenced by implications of the Attorney General's opinion of 1873, 96/ and
certain earlier court cases., 97/ administrative authority took the position that the establishment of a domicile in the
country of foreign naturalization was a prerequisite to loss of nationality. Thus, one who accepted foreign
naturalization while within the Untied States did not undergo expatriation, until residence was established abroad.

Moreover, lacking statutory guidance prior to the statute of March 2, 1907, it was an open question as to whether or
not loss of nationality could have occurred in this manner during wartime. 98/ Despite the absence of statutes,
however, it was generally held that minority precluded expatriation, since at common law, an infant lacked
capacity to commit a juristic act. 99/

(2) March 2, 1907 - January 12, 1941, inclusive; voluntary application. The statutory provision which was in effect
during this period, section 2 of the Act of March 2, 1907, 100/ declared simply, but in general terms, that
expatriation would result when a citizen has been "naturalized in any foreign state in conformity with its laws."
Obviously, therefore, where the law of a foreign state provided for naturalization in the usual or normal manner; i.e.,
by judicial or other official proceedings pursuant to a voluntary application for citizenship, and the applicant was
thereafter naturalized in such proceedings, expatriation occurred under 1907 statute. Moreover, United States
citizenship was lost even though the applicant did not desire or intend to relinquish such status. The extent to which
this rule has been modified by Afroyim v. Rusk is considered in INTERP 349.2(b)(2)(i), infra.

(3) March 2, 1907 - January 12, 1941, inclusive; involuntary application. (i) Origin of concept. The generality of the
language used in section 2 of the Act of March 2, 1907, 101/ not only assured the expatriative effect of foreign
naturalization accomplished in the usual manner, as noted in paragraph (2) above, but it also allowed for the
possibility that foreign nationality acquired in other ways during the stated period might be considered a
"naturalization" for purposes of the section. Furthering such thought was the failure of this early legislation to define
"naturalization," a term which was then broadly stated by the courts to mean the act of adopting a foreigner and
clothing him with the privileges of a native citizen. 102/ Conceivably, under such an interpretation, persons
acquiring foreign nationality without any form of application, consent, or even knowledge, through the automatic
operation of foreign statutes or treaties, could have been regarded as having been "naturalized" and, therefore, as
having been expatriated under section 2.

It must be evident, however, that to have accepted the viewpoint to the established concept that expatriation must
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flow from voluntary action. Yet to have denied the benefits of foreign statutes or treaties to one who wished to claim
the foreign nationality bestowed thereby and abandon United States citizenship, would have constituted and
infringement of the principle that expatriation is an inherent right. As a result of this conflict of ideas, there emerged
the theory that "naturalization" within the meaning of section 2, and expatriation based thereon, could result from
the involuntary acquisition of a foreign nationality in the manner stated, provided the person affected subsequently
indicated a voluntary acceptance of the foreign nationality by oral or written declaration, or overt act. The extent to
which this concept and the related rules which follow have been modified by Afroyim v. Rusk is considered in
INTERP 349.2(b)(2)(ii), infra.

(ii) Under Italian law; general rule. Under Article 9 of the Italian nationality law of June 13, 1912 (effective July 1,
1912) a former Italian citizen automatically reacquires Italian citizenship after two years' residence in Italy, if
Italian citizenship was lost by acquisition of a foreign nationality (i.e., U.S. citizenship). It has long been held that
repatriation of a naturalized citizen of the United States in accordance with this foreign statute constitutes a
"naturalization" within the meaning of section 2 of the Act of March 2, 1907, 103/ provided further affirmative
action is taken by the repatriate evidencing a voluntary acceptance of Italian nationality. 104/ Notwithstanding that
reacquisition of Italian citizenship under Article 9 is conditioned upon original loss of Italian citizenship having
occurred under the law of 1912, the Italian authorities nevertheless construe Article 9 as applicable to former Italian
citizens who lost citizenship by foreign naturalization before the effective date of the law of 1912. 104a/ (Revised)

The validity of the above principle was confirmed by the Attorney General as recently as 1963, 105/ at which time
he reiterated that an overt voluntary act manifesting clearly and unambiguously a decision to accept a foreign
nationality previously acquired by operation of law results in the loss of United States citizenship under section 2.
While the citizen could have intended to relinquish his United States citizenship by accepting the Italian nationality,
the said intent as such was not a required element.

A person who lost his Italian nationality by becoming a naturalized citizen of the United States was regarded as
having expatriated himself by foreign naturalization pursuant to section 2 of the Act of March 2, 1907, when he
resumed Italian citizenship under provisions of the  Italian law 106/ by performing voluntary military service in
Italy as a member of the Italian armed forces. 107/

(iii) Under Italian law; former retroactive rule to determine expatriation date. Prior to 1962, it had been well
established that, upon voluntary acceptance of Italian nationality reacquired after resumed residence in Italy for a
two-year period, as in (ii) above, the completion of the two-year period, begun on or after July 1, 1912 (the effective
date of the Italian nationality act), marked the date of expatriation, 108/ even though the confirmatory act of
acceptance occurred many years later; that if residence was resumed prior to July 1, 1912, loss of nationality
occurred on July 1, 1914; 109/ and that the act or acts evidencing acceptance could be performed during World War
I 110/ and when so performed expatriation related back to the prewar reacquisition of Italian nationality. 111/ For
these purposes, World War I extended from April 6, 1917, to July 1, 1921, inclusive.

Consistent with the above theory that the act of acceptance was retroactive in expatriatory effect was the further
holding that, although the statutory loss of United States citizenship under this form of naturalization was
necessarily limited to cases in which the foreign nationality was acquired before January 13, 1941, 112/ the
performance of the overt act or acts evidencing acceptance, and from which the conclusion of expatriation might be
drawn, were not so limited and might occur either before, on, or after that date. 113/

(iv) Under Italian law; present non-retroactive rule to determine expatriation date. The Board of Immigration
Appeals, in 1962, abandoned the retroactive rule for determining the date of expatriation as described in (iii) above,
and ruled that henceforth expatriation should be held to have occurred on the date of the performance of the act of
acceptance. 114/ This shift in position was subsequently approved by the Attorney General. 115/

Significantly, however, the Attorney General in voicing his approval of the new viewpoint expressed above added
that expatriation might be found to have taken place as of the date on which the two-year period of resumed
residence to reacquire his Italian citizenship. 116/
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Consistent with the non-retroactive rule for determining the date of nationality loss is the further current holding
that, although the act or acts manifesting acceptance of Italian nationality may be performed during the World War I
period, expatriation no longer relates back to the date of pre-war reacquisition of such nationality, as stated in (iii)
above, but, as with foreign naturalization generally during such period, loss of nationality does not thereby become
effective until July 2, 1921, by which date the war had terminated. 117/

Again, in line with the non-retroactive viewpoint, the Service now holds that, since the act in acceptance of Italian
nationality is the final constituent element completing foreign nationalization within the meaning of section 2 of the
Act of March 2, 1907, 118/ and since, in pertinent part, said section 2 was repealed by the Nationality Act of 1940,
119/ such act of acceptance is expatriatory under section 2 only if performed prior to January 13, 1941, the effective
date of the 1940 enactment. 120/

(v) Citizenship status between resumption and acceptance of Italian nationality. Under both the retroactive and
non-retroactive rules for determining the date of citizenship loss, as in (iii) and (iv) above, the naturalized person
was a dual national--a national of the United States and Italy-- during the interval between resumption of Italian
nationality and the performance of an overt act manifesting its acceptance. So, too, were any of his United States
citizen children who under Italian law acquired Italian nationality upon his resumption of that nationality, and
their expatriation could become complete by a voluntary choice of Italian nationality under the doctrine of election
(see (xi) to (xvi), infra).

(vi) Evidence of acceptance, Italian nationality. A voluntary expatriative acceptance of Italian nationality was held
to have occurred when the repatriate disposed of all property in the United States and purchased a home and
business in Italy where he resided with his wife and family for 18 years, during which time he applied for and
received a card of identity as an Italian national, failed to register as a United States citizen, and never sought
issuance of a United States passport. 121/

A similar finding of expatriative acceptance of Italian nationality was based upon the act of voting in an Italian
political election, coupled with the use of an Italian passport and voluntary membership in the Fascist Party; 122/
and upon such party membership alone. 123/

However, joining a Fascist organization solely for the purpose of engaging in business and obtaining food rations,
when mandatory for such purposes, was not considered an overt act manifesting acceptance of Italian nationality
since, under such circumstances, the action was not considered voluntary. 124/

(vii) Under Yugoslavian law of September 21, 1928. A native-born United States citizen woman, who acquired
Serbian nationality by marriage to a Serbian national in 1902, under conditions not causing loss of United States
citizenship, 125/ who subsequently became a Yugoslavian national in 1928 under that country's law of September
21, 1928, 126/ effective November 1, 1928, and who thereafter pursued a course of conduct which indicated a
voluntary acceptance of such foreign nationality was considered as having been naturalized in a foreign state, and
therefore expatriated under section 2 of the Act of March 2, 1907. 127/

(viii) Under Yugoslavian Treaty of St. Germain-en-Laye. Voluntary acceptance was found to exist and a finding of
expatriation by foreign naturalization under section 2 of the Act of March 2, 1907, was entered, when Yugoslav
nationality was acquired involuntarily under the Treaty of St. Germain-en-Laye, and a Yugoslav passport was
thereafter solicited and used without a prior assertion of United States citizenship. 128/

(ix) Under Irish Free State laws. Citizenship of the Irish Free State acquired by automatic operation of that State's
Constitution of December 6, 1922, if voluntarily accepted, is regarded as an expatriatory foreign naturalization
within the meaning of section 2 of the Act of March 2, 1907. Similarly, a person who did not become a citizen of the
Free State under the Constitution, but who subsequently acquired such citizenship automatically by operation of the
Irish Nationality and Citizenship Act of 1935, was held to have expatriated upon the same basis, when she accepted
the nationality of the Irish Free State by voluntarily voting in the political elections of that State. 129/

(x) Under other foreign laws through citizen husband;s acquisition of foreign nationality. Prior to September 22,



Service Law Books

INSERTS

1922, 130/ pursuant to section 2 of the Act of March 2, 1907, a married woman was regarded as having lost her
status as a United States citizen by foreign naturalization, if she acquired the nationality of a foreign state by
operation of its law as a result of her United States citizen husband's acquisition of such foreign nationality during
subsistence of the marriage, and provided she established residence abroad with the husband prior to the 1922 date.
131/

A rule similar to that set forth above also prevailed when the Untied States citizen husband acquired the foreign
nationality on or after September 22, 1922, and before January 13, 1941, 132/ provided the United States citizen
wife voluntarily performed an overt act prior to the 1941 date, manifesting an acceptance of the foreign nationality
and termination of allegiance to the United States. 133/ Thus, when a United States national woman voted in a
political election in Canada in 1933, after having acquired Canadian nationality through the naturalization of her
citizen husband in 1928, expatriation followed. 134/

However, when foreign nationality was conferred upon a United States citizen woman at the time of an by reason of
marriage to an alien on or after September 22, 1922, and such woman subsequently, before January 13, 1941, voted
in a foreign plebiscite under conditions approximating a voluntary acceptance of the foreign status, she was not
regarded as having been expatriated by foreign naturalization pursuant to section 2 of the Act of March 2, 1907. The
rationale of this decision recognized that expatriation by marriage on and after September 22, 1922, while it could
occur through March 2, 1931, under the 1922 statute, if the husband was an alien racially ineligible for
naturalization, was expressly forbidden by the 1922 statute when the husband was an alien not within this racially
barred grouping, unless the citizen wife executed a formal renunciation of United States citizenship before a
naturalization court. 135/

(xi) Under doctrine of election; origin of dual nationality. The doctrine of election originated from the accepted
concept that a person may have the nationality of two or more countries at birth, or may acquire an additional
nationality subsequent to birth. For example, persons born in the United States of alien parents not only have United
States nationality (at birth) jus soli, but also may be simultaneously vested with the foreign nationality of their
parents, jus sanguinis; and, under like principles, persons born abroad of United States citizen parents may have
similar duality of status at birth.

On the other hand, a person born abroad may subsequently become a United States citizen through his own or his
parent's naturalization, and yet may still be claimed as a national by the foreign country of his origin; or, a foreign
nationality may be conferred upon a United States citizen minor through his parent's acquisition or resumption of
such foreign status by naturalization in various forms. As is evident, these situations involve the acquisition of dual
nationality after birth.

Determinations as to whether or not a person has acquired and is vested with a foreign nationality, as described in
the two preceding paragraphs, are governed by the laws of the foreign sovereignty involved, and sometimes treaties
136/ to which the United States is signatory will be a material factor in such determinations.

(xii) Under doctrine of election; origin of doctrine (Perkins v. Elg). As early as 1875, the Attorney General of the
United States asserted that a native-born United States citizen minor, who acquired dual nationality after birth
through a parent's resumption of foreign citizenship, could elect to retain United States citizenship upon attaining
majority, 137/ a viewpoint subsequently approved by the United States Supreme Court in Perkins v. Elg, 138/
although not without prior dissident opinion. 139/ The Elg decision established that a right to elect United States
nationality upon attaining majority existed under the circumstances stated, and that expatriation did not result
when the dual national exercised such right by resuming residence in the United States. Upon the facts, the case did
not decide any question as to the consequences of continued foreign residence and a failure to otherwise make an
election, 140/ although the decision expressed the view that an election of foreign nationality by affirmative action
could have been made by the dual national with expatriative effect. 141/
Based upon the decision in Perkins v. Elg, it was well established that a United States citizen, who after birth and
during minority acquired a foreign nationality involuntarily through his parent's naturalization, and the right to
choose between nationalities on attaining majority. Upon an affirmative election of foreign citizenship, the dual
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national was deemed to have lost his United States nationality by foreign naturalization, pursuant to section 2 of the
Act of March 2, 1907. 142/ The effect of Afroyim v. Rusk upon this rule is considered in INTERP 349.2(b)(2)(ii), infra.

(xiii) Under doctrine of election; dual nationality must be acquired after birth; application under Italian law. The
doctrine of election was applicable only to those actual situations involving dual nationality acquired after birth 
143/ and, as reaffirmed by the United States Supreme Court in Mandoli v. Acheson, 144/ one who was vested with
dual nationality at birth had no obligation to make an election in avoidance of expatriation. 145/

Although, as observed by the appellate court in Dulles v. Iavarone, 146/ the ruling in Mandoli cited above is limited
upon the facts to individuals acquiring dual nationality at birth, a few courts erroneously applied its principles and
conclusions to persons who became dual nationals after birth. 147/

Pursuant to an interpretation of the second paragraph of Article XII of the Italian nationality law of 1912, a minor
child born outside Italy of Italian parents did not lose Italian nationality when the parent having legal custody was
naturalized in the country of the child's birth, if the child already possessed the citizenship of that country. Thus, a
minor child who was both a United States citizen by native birth and an Italian citizen at birth through his parents
did not lose Italian nationality upon the naturalization of his father in the United States. It further follows that since
such child initially was and thereafter remained an Italian citizen, he could not and did not acquire anything more
in the way of Italian nationality under the first paragraph of Article XII of the Italian statute when his father
resumed Italian citizenship in accordance with Article IX(3) of that statute. Accordingly, such child did not acquire
dual nationality after birth, the doctrine of election had no application, and expatriation thereunder by foreign
naturalization pursuant to section 2 of the Act of March 2, 1907, could not and did not take place. 148/

(xiv) Valid election by overt act (related rulings). A valid election, which contemplated a definite choice of
citizenship, did not necessarily require a formal procedure and might be deduced from a person's voluntary conduct
or behavior. 149/ While it was not the only method of choice, entry into the United States for permanent residence,
regardless of age at the time of entry, was generally regarded as an effective election, provided a prior valid election
of foreign nationality had not been made. However, for reasons set forth in (xv) which follows in sequence, the entry
had to occur prior to January 13, 1941.

Thus, a dual national who returned to the united States for permanent residence in 1926 at the age of 27 years was
held to have elected United States nationality. 150/

A variant of the situation last described above was that of a citizen whose attempted reentry into the United States
at 19 years of age was considered an election because his return at that time had been thwarted wrongfully by
governmental action. 151/

Registration as a United States citizen with an American consul at majority and entry into the United States for
permanent residence two years later constituted an election even though the citizen returned to the country of his
foreign nationality two months later and resided there for 20 years, reentering the United States as a citizen an
average of five times a year during such period.152/

An entry for temporary residence under a claim of United States citizenship has also been held to be an election to
retain status. 153/

However, mere extended residence in the country of foreign nationality beyond majority, standing alone, did not
constitute an election of foreign nationality; 154/ neither did registration under a foreign military conscription law,
not an unsuccessful attempt to enlist in the armed services of the country of foreign nationality. 155/

On the other hand, voting in a foreign political election, a specific statutory ground of expatriation subsequently
declared unconstitutional, was considered a binding choice of the foreign nationality, 156/ as was the continuous
use of a foreign passport over a period of years while serving on merchant vessels owned and operated by the
country of foreign nationality which had issued the passport. 157/
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(xv) Election must occur prior to January 13, 1941. Because the pertinent part of section 2 of the Act of March 2, 1907,
was repealed by the Nationality Act of 1940, 158/ which became effective on January 13, 1941, the manifestation of
electing a foreign nationality and the consequent loss of United States citizenship under section 2 had to take place
prior to the January date. Moreover, by reason of affirmative statutory stipulation, citizenship could and can be lost
on or after January 13, 1941, only in a manner set forth in statute or treaty. 159/

However, under the 1940 and the current enactments, certain United States citizens acquiring a foreign nationality
after birth and during minority were and are required to take action in order to retain United States citizenship
160/ while, pursuant to the present statute, dual nationals at birth also may be obligated to act in avoidance of
citizenship loss. 161/

(xvi) Valid election precluded further election. A valid election of United States citizenship prior to January 13,
1941, established the claim to such status, and the dual national was not obligated to make a further election. 162/

(xvii) Under doctrine of election; date of expatriation; wartime restriction. It was formerly held that when a valid
election of foreign nationality was exercised, even well after majority, expatriation became effective as of the date of
majority or, if majority was attained during World War I when expatriation was restricted, as of the date the
conflict terminated, namely, July 2, 1921. 163/

However, in the light of more recent views expressed by the Board of Immigration Appeals 164/ and the Attorney
General, 165/ it is the current position of the Service that the act elective of foreign nationality is not retroactive in
expatriatory effect, and that loss of nationality in this situation, under section 2 of the Act of March 2, 1907, first
occurs on the date when the citizen,

having reached or passed majority, actually commits an overt act which affirmatively and unambiguously
manifests his intent to elect the foreign nationality. Under this rule, the manifestation of election also may occur
during World War I, but again, expatriation does not thereby become effective until the date of the war's
termination, July 2, 1921.

(4) March 2, 1907 - January 12, 1941, inclusive; restrictions upon expatriation. (i) Place of foreign naturalization. The
Supreme Court in Savorgnan v. U.S. 166/ stated that the words "naturalized in any foreign state," as they appear in
section 2 of the Act of March 2, 1907, mean naturalization into the citizenship of such state, and do not preclude loss
of nationality when the naturalization occurs without the geographical area of the sovereignty involved.

Before the court proceeding in the Savorgnan case mentioned above, administrative authority differed as to whether
expatriation under section 2 of the 1907 Act could result from foreign naturalization within the United States, absent
a subsequent establishment of residence abroad by the citizen. Initially, the Commissioner regarded the question as
one which could not be settled with certainty until passed upon by the courts. 167/ The United States Court of
Appeals which thereafter considered Savorgnan specifically held that, in such circumstances, expatriation was
immediate and not contingent upon the citizen's subsequent removal from the United States. 168/ While the Supreme
Court did not rule on this precise point when it later decided Savorgnan, 169/ shortly thereafter the Service
officially embraced the position taken by the Court of Appeals, and has consistently held that foreign naturalization
accomplished within the United States resulted in immediate expatriation under section 2 of the 1907 statute, and
that the subsequent establishment of foreign residence was not a condition precedent to nationality loss. 170/

(ii) Minority. Minority prevented loss of nationality by foreign naturalization pursuant to section 2, when the minor
applied for the foreign citizenship and was naturalized in his own right. However, such naturalization was
regarded as being in the same category as one which flowed from an involuntary acquisition of foreign nationality
by operation of foreign law, and if, after attaining majority, the naturalized person voluntarily performed acts
clearly evidencing a continued acceptance of or adherence to the foreign nationality, he was deemed to have
expatriated himself by foreign naturalization pursuant to section 2. Thus, a minor who was naturalized a Canadian
in order to procure a homestead which he later sold was considered to have affirmed his expatriation by foreign
naturalization when, upon attaining majority, he failed to disaffirm the homestead and continued to enjoy the fruits
of the sale. 171/
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Furthermore, since the naturalizations described above became complete and effective in causing expatriation by
application of the same principle, namely, by the voluntary performance of acts after majority which denoted an
acceptance of or conformation of the foreign nationality, it was held that the same rule should be applied in
determining the effective date of expatriation; i.e., loss of nationality by foreign naturalization, pursuant to section 2
of the Act of March 2, 1907, in both instances, would occur on the date when, after majority and before January 13,
1941, the naturalized person actually manifested an election of or a continued adherence to the foreign nationality
by an affirmative and unambiguous act, 172/ unless such date fell within the period of World War I. In the latter
event, the rules set forth in (iii) below applied.

(iii) Wartime restriction. The Act of March 2, 1907, expressly provided that no American citizen shall be allowed to
expatriate himself while this country is at war. 173/ Accordingly, where naturalization in a foreign state was
accomplished during the World War I period (April 6, 1917 - July 1, 1921, incl.), 174/ pursuant to the voluntary
application of a citizen who had already attained majority, expatriation did not occur until July 2, 1921, by which
date the conflict had terminated. 175/

Similarly, a minor who was naturalized in a foreign state pursuant to his own application, and who was regarded
as having expatriated himself on the date he voluntarily performed (after majority) an act clearly evidencing a
continued adherence to the foreign nationality, as in (ii) above, did not undergo expatriation on such date if such act
fell within the World War I period. Rather his loss of citizenship was postponed until the end of the war on July 2,
1921. 176/

(5) Since January 13, 1941; forms of "naturalization." The term "naturalization" as defined in the Nationality Act of
1940, 177/ effective January 13, 1941, and the current Act, 178/ effective December 24, 1952, means the conferring of
the nationality of a state upon a person after birth, and the present definition specifically states that such nationality
may be conferred "by any means whatsoever."

Notwithstanding the broad implications of the above definitive statements, the circumstances under which
acquisition of foreign nationality may be considered a "naturalization" for expatriation purposes are circumscribed,
by specific descriptive reference in section 401(a) of the Nationality Act of 1940 and current section 349(a)(1), and by
general statutory limitations. 179/ The aforementioned sections are identical insofar as they provide that a United
States national shall lose his nationality by naturalization in a foreign state either upon his own application, or
through the acquisition of foreign nationality by a parent. The additional current method of naturalization, upon
application filed by a parent, guardian, or agent in the national's behalf, was not found in the 1940 statute.

A national who is naturalized during minority by either of the last two methods described in the next paragraph
does not undergo a loss of nationality if he acquires a permanent residence in the United States prior to a specified
age. In effect, this aspect of the statutory provisions carries forward in modified form the concept of "foreign
naturalization" under the doctrine of election, which applied  to dual national minors before January 13, 1941.
However, the then prevailing difficulty of determining what acts constituted a valid election has been eliminated by
these statutory provisions which, in substance, have adopted a person's entry into the United States for permanent
residence as the sole factor to be used in determining the issue.

The effect of the decision in Afroyim v. Rusk upon determinations of expatriation under each of the above-mentioned
forms of naturalization is considered in INTERP 349.2(b)(2)(i) and (iii), infra.

(6) Since January 13, 1941; through parent, guardian, or agent. (i) Requirement that citizen take up permanent
residence in United States; majority attained before the 1941 date. Subject to exceptions noted in (vi) which follows
in order, a United States national minor who, prior to January 13, 1941, had acquired duality of status after birth
through the foreign naturalization of a parent, and who having also attained the age of 21 years before such date
was obligated to choose between the two nationalities under the doctrine of election, and who failed to exercise such
choice before the 1941 date, was required to take up permanent residence in the United States prior to January 13,
1943, 180/ or forfeit his United Sates citizenship under section 401(a) of the Nationality Act of 1940. Taking up such
residence was deemed to be an election of the United States citizenship. This retention-by entry-privilege 181/
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within two years was granted to persons regardless of age at the time of entry and irrespective of the number of
years they may have resided abroad after attaining majority. 182/

(ii) Requirement that citizen take up permanent residence in United States; majority attained on or after the 1941
date. If the dual national described in (i) above did not attain majority until on or after January 13, 1941, section
401(a) of the Nationality Act of 1940 required him to enter the United States for permanent residence before his 23rd
birthday in order to avoid citizenship loss 183/ unless, on December 24, 1952, he had not as yet attained his 23rd
birthday, in which event the then effective provisions of the current statute 184/ apply and the citizen may make such
an entry prior to his 25th birthday 185/ and thereby retain citizenship.

Similarly, a citizen minor who acquires a foreign (dual) nationality on or after January 13, 1941, and before
December 24, 1952, through the voluntary foreign naturalization of a parent, is required to enter the United States
for permanent residence before his 23rd birthday in order to avoid citizenship loss, unless, on December 24, 1952, he
was not yet 23 years of age, in which event, current section 349(a)(1) applies and citizenship is not lost if he enters
prior to his 25th birthday. 186/

On the other hand, where the citizen minor acquires the foreign nationality on or after December 24, 1952, whether in
the manner described in the paragraph above or through an application for his naturalization filed by a parent,
guardian, or agent the only applicable requirement is an entry prior to his 25th birthday in accordance with current
section 349(a)(1)

(iii) Permanent residence requirement applies only if dual nationality existed on January 13, 1941. The
retention-by-entry provisions of the Nationality Act of 1940 187/ and the current statute, 188/ in their application to
minors who acquired dual nationality prior to the 1941 date and were subject to the doctrine of election, 189/ were
invoked only if such citizens still retained dual nationality on January 13, 1941.

Accordingly, pursuant to the above rule, it was held that a failure to comply with the retention-by-entry provisions
did not expatriate a citizen who had already made a valid election to retain United States citizenship prior to the
1941 date. 190/ Furthermore, United States citizenship lost by an election of foreign nationality or expatriation in
any other form prior to the determinative 1941 date was not restored by a subsequent compliance with the
retention-by-entry provisions of the 1940 statute. 191/

(iv) Minor must acquire foreign (dual) nationality after birth to be naturalized through a parent's naturalization.
Under an interpretation of the second paragraph of Article XII of the Italian nationality law of June 13, 1912, a minor
child born outside Italy of Italian parents does not lose Italian nationality when the parent having legal custody is
naturalized in the country of the child's birth, if the child already possesses the citizenship of that country. Thus, a
minor child who is both a United States citizen by native birth and an Italian citizen at birth through his parents
does not lose Italian nationality upon the naturalization of his father in the United States.

From the above interpretation, it further follows that since such child initially was and thereafter remained an
Italian citizen, he could not and did not acquire anything more in the way of Italian nationality under the first
paragraph of Article XII of the Italian statute when his father resumed Italian citizenship in accordance with Article
IX(3) of that statute. Accordingly, even though the child was a minor in the legal custody of his father at the time the
latter resumed Italian nationality, he must be regarded as a dual national at birth and not as having been
naturalized (nationality acquired after birth) in a foreign state meaning of section 401(a) of the Nationality Act of
1940 and current section 349(a)(1). Consequently, it was held that such child need not comply with the
retention-by-entry requirements of the aforesaid sections. 192/

(v) A minor is not naturalized through a parent's naturalization unless the latter's acquisition of foreign nationality
is voluntary. A person who, on January 13, 1941, was still a dual national of this country and Italy, because he had
theretofore acquired Italian nationality under the first paragraph of Article XII of the 1912 Italian statute by reason
of his father's automatic resumption of Italian citizenship in accordance with Article IX(3) of the same statute, and
had not elected one or the other nationality before such date, is not required to comply with the retention-by-entry
requirements, 193/ unless the father has undergone expatriation by voluntarily taking affirmative action prior to
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January 13, 1941, in acceptance of the Italian nationality. 194/ Absent such action by the father, such person is not
regarded as having been naturalized in a foreign state through the naturalization of a parent within the meaning of
either section 401(a) of the Nationality Act of 1940 or current section 349(a)(1). 195/

(vi) Excusable failure to timely take up permanent residence (war conditions, official error, ignorance of citizenship
claim). It has been held that a dual national who reached majority prior to January 13, 1941, and who as stated in
(6)(i) above had two years from such date within which to establish permanent residence in the United States under
penalty of citizenship loss, did not suffer expatriation when circumstances beyond his control, such as war
conditions, 196/ or the mistake of consular officials 197/ prevented compliance within the required period.

However, while failure to enter the United States within the requisite two-year period was excusable under the
circumstances stated just above, such period was not extended indefinitely, and loss of nationality occurred when
the dual national actually had a two-year period within which it was possible to come to the United States, and he
failed to do so. 198/

It also has been held that the two-year period within which an entry into the United States for permanent residence
must be made does not begin to run until the dual national learns that he has a claim to United States citizenship.
199/

(7) Since January 13, 1941; restrictions upon expatriation. (i) Place of naturalization. Unlike the rule which prevailed
under the Act of March 2, 1907, expatriation by foreign naturalization pursuant to section 401(a), Nationality Act of
1940, and current section 349(a)(1), when accomplished within the United States or its outlying possessions, does
not cause a loss of nationality unless the naturalized person establishes residence outside such areas. Under such
conditions, expatriation occurs when the person takes up such residence.

(ii) Minority. While the provisions of the Nationality Act of 1940 200/ and the current statute 201/ impose no age
restriction upon expatriation resulting from foreign naturalization pursuant to one's own application, it is the rule
under both statutes that, when naturalization in a foreign state is obtained in this particular manner during
minority, and is the sole basis for expatriation, the minor does not thereby lose his United States citizenship. 202/

Moreover, while citizens acquiring foreign (dual) nationality during minority through the naturalization of a
parent, or an application therefor filed in their behalf by a parent, guardian, or agent, do, in effect, lose citizenship by
foreign naturalization under express provisions of the Nationality Act of 1940 and the present enactment unless they
comply with specified retention-by-entry requirements, the Service, guided by the fact that section 408 of the
Nationality Act of 1940 and current section 356 indicate a Congressional purpose to eliminate expatriations based,
in part, upon acts other than those made expressly expatriatory by statute, 203/ holds that an under-21
naturalization accomplished pursuant to the citizen's own application on or after January 13, 1941, does not become
expatriatory under the enactments in question, even though the citizen voluntarily manifests a continued adherence
to the foreign nationality after attaining majority. 204/

(iii) No wartime restriction. Unlike the Act of March 2, 1907, which precluded loss of nationality while the United
States was at war, 205/ the provisions of the Nationality Act of 1940 206/ and the current statute 207/ neither
preclude nor restrict expatriation by foreign naturalization because of an existing state of war.

(8) Since January 13, 1941; under Israeli law. Israeli citizenship automatically attache to a U.S. citizen who takes up
permanent residence in Israel, unless the citizen makes a written declaration declining or opting-out from such
acquisition. A citizen who thus made an opting-out declaration was, under Israeli law, given the privilege of
revoking or canceling the declaration. Where a citizen exercised the privilege to cancel his declaration, and thereby
was automatically vested with Israeli citizenship, the filing of the declaration to cancel is not regarded as an
application for naturalization within the meaning of section 349(a)(1) of the Act and did not cause a loss of U.S.
citizenship. 207a/

(b) Effect of Afroyim v. Rusk. (1) Naturalizations prior to March 2, 1907. The Attorney General's Statement of
Interpretation and the rules to be followed in applying it 208/ consider Afroyim 209/ in relationship to statutory
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acts of expatriation alone, and therefore offer no guidance as to the decision's effect upon foreign naturalization as a
basis for citizenship loss, prior to the time such action first became a statutory ground of expatriation in Act of
March 2, 1907. 210/ The Service will not take a position in this matter unless and until the question presented arises
in an actual case.

(2) Naturalizations since March 2, 1907. (i) Voluntary application. In accord with the Attorney General's Statement
of Interpretation and the rules implementing it, 211/ naturalization in a foreign state pursuant to one's own
voluntary application is regarded as an action in derogation of allegiance to the United States, and therefore the
proof of such naturalization constitutes highly persuasive evidence of the intent to relinquish citizenship required by
the Afroyim principle. 211a/ (Revised)

(ii) Foreign nationality acquired involuntarily and accepted or elected before January 13, 1941. As described in
INTERP 349.2(a)(3), supra, a conclusive finding of expatriation by foreign naturalization, pursuant to section 2 of the
Act of March 2, 1907, could flow from the voluntary acceptance of a foreign nationality automatically and
involuntarily acquired after birth through operation of foreign law, or by a voluntary election of foreign nationality
at or after majority, such foreign nationality having been automatically and involuntarily acquired as a minor
through a parent's naturalization. Notwithstanding the decision in Afroyim v. Rusk, the voluntary acceptance or
election of the foreign nationality is regarded as having completed a "voluntary naturalization in a foreign state"
within contemplation of the 1907 statute 212/ and, under the Statement of Interpretation by the Attorney General
213/ and the implementing rules, 214/ the completed naturalization is considered highly persuasive evidence of an
intention to relinquish United States citizenship. While such evidence will normally satisfy the burden of proof
imposed by Afroyim and result in expatriation, it is not necessarily conclusive of nationality loss (see INTERPS
349.1(d)(2) and 349.1(f)(4), supra).

Although Afroyim v. Rusk invalidated foreign voting as an independent ground of expatriation, such voting can
constitute the "acceptance" 215/ or "election" 215a/ of a foreign nationality referred to in the paragraph just above.

Generally, the conclusion expressed above is warranted when the citizen admits knowing that he acquired the
foreign nationality, admits knowing that by, and only because of, such acquisition he became eligible to vote, and
admits that as a national of the foreign state, he voted voluntarily in a political election thereof. However, even
where such factors are present, it must be recognized that a citizen may vote for reasons entirely unconnected with
an abandonment of United States citizenship. In fact it is a matter of history that, after World War II, United States
citizens voted in Italian and Japanese elections of vital concern to this country, solely because they were United
States citizens and wished to further the interests of the United States. Thus, while voting may be an act of
"acceptance", it will not always spell out the requisite intent to relinquish citizenship.

The highly persuasive evidence of an intent to relinquish United States citizenship, flowing from the voluntary
acceptance (voting) of foreign nationality involuntarily acquired, was deemed rebutted in the case of a native-born
citizen who lived in the Irish Free State and automatically acquired Irish nationality under its constitutinon, when
his uncontroverted testimony alleged no knowledge of the constitution or other Irish laws conferring citizenship;
that he thought he was only a United States and not an Irish citizen; that he voted because his name was on the voting
register, having been entered because his father identified him to the tax collector as a family member of voting age;
that he believed anyone on the voting register, regardless of nationality, could vote; that he would not have voted
had he realized that it might cause him to lose United States citizenship, a possibility of which he first became aware
after he had voted; and that, when he voted he did not intend to accept Irish nationality and relinquish United States
citizenship. 216/
On the other hand, when a native-born citizen minor automatically acquired the status of British subject in Canada
on March 19, 1910, through the naturalization of his father in Canada, as provided by Canadian law, such citizen's
voluntary acceptance of title to homestead land in Canada on January 4, 1926, after majority and upon proof of his
status as a British subject, was held to constitute a voluntary "election" of that foreign nationality, and completion of
a voluntary naturalization in a foreign state within the meaning of section 2 of the Act of March 2, 1907, and
evidence of his intention to relinquish United States citizenship sufficiently persuasive to warrant a finding of
expatriation under the Afroyim doctrine. Additionally, because of his status as a British subject in Canada, he also
became a citizen of that country pursuant to later Canadian statutes, and his continued residence there until his
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death in 1961, his voting in Canadian elections, and his representing border were regarded as corroborative
evidence of a voluntary relinquishment. 216a/

Cases involving a question of citizenship loss arising from a voluntary acceptance or election before January 13,
1941, of a foreign nationality involuntarily acquired must be submitted through the region for Central Office review,
irrespective of whether or not United States citizenship was found to have been lost 216b/

(iii) Involuntary acquisition of foreign nationality by minors before or since January 13, 1941--failure to timely take
up permanent residence in the United States under 1940 and 1952 statutes. A failure by the dual national to take up
permanent residence in the United States before the specified age or within the prescribed period (see INTERP
349.2(a)(5) and (6), supra) does not result in a loss of citizenship by foreign naturalization under section 401(a) of
the Nationality Act of 1940 or current section 349(a)(1), unless persuasive evidence is forthcoming to establish that
the citizen's inaction was motivated by his intention, desire, or wish to abandon or transfer his allegiance to the
United States. This ruling, founded upon the Attorney General's Statement of Interpretation 217/ and the rules to be
followed in applying it, 218/ is consistent with the view that mere extended residence in the country of foreign
nationality beyond majority, standing alone, was not an election, and therefore did not perfect an expatriatory
foreign naturalization under section 2 of the Act of March 2, 1907. 219/
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Div., March 8, 1950, C-6955391.

FN 171/ 1 I. & N. Dec. 329 (1942).

FN 172/ Cf. 9 I. & N. Dec. 660 (1962) and 10 I. & N. Dec. 139 (1963).

FN 173/ Section 2, last proviso.

FN 174/ Cf. 8 I. & N. Dec. 604, 606 (1960).

FN 175/ Petition of Prack, 60 F. 2d 171 (1932).

FN 176/ Cf. 39 Op. Atty. Gen. 474 (1940).

FN 177/ Act. of October 14, 1940  (sec. 101(c)).

FN 178/ Sec. 101(a)(23).

FN 179/ Cf. Sec. 408, 1940 Act and current sec. 356.

FN 180/ 3 I. & N. Dec. 98 (1947).

FN 181/ See 2d proviso, sec. 401(a), 1940 Act.

FN 182/ 1 I. & N. Dec. 476, 481 (1943).

FN 183/ 2 I. & N. Dec. 598 (1946).

FN 184/ Section 349(a)(1).

FN 185/ 8 I. & N. Dec. 511 (1959), overruling 7 I. & N. Dec. 612 (1957).

FN 186/ 8 I. & N. Dec. 511 (1959), overruling 7 I. & N. Dec. 612 (1957).

FN 187/ Section 401(a).

FN 188/ Section 349(a)(1).

FN 189/ Cf. INTERP 349.2(a)(3) ((x) to (xvi), incl.), supra.
FN 190/ 1 I. & N. Dec. 496 (1943); 1 I. & N. Dec. 502 (1943); 1 I. & N. Dec. 536 (1943).

FN 191/ 1 I. & N. Dec. 24 (1941).
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FN 192/ Passport Application of Li Calzi file CO 349-P (1960).

FN 193/ Section 401(a), Nationality Act of 1940, current section 349(a)(1).

FN 194/ 3 I. & N. Dec. 761, 765 (1949); cf. INTERP 349.2(a)(3) ((i) to (vi), incl..), supra.

FN 195/ 10 I. & N. Dec. 394 (1963).

FN 196/ Perri v. Dulles, 230 F. 2d 259 (1956); Peduzzi v. Brownell , 113 F. Supp. 419 (1953).

FN 197/ Rueff v. Brownell, 116 F. Supp. 298 (1953).

FN 198/ 3 I. & N. Dec. 690 (1949); 6 I. & N. Dec. 590 (1955).

FN 199/ Petition of Acchione, 213 F.2d 845 (1954); also cf. INTERP 349.1(c)

FN 200/ Cf. secs. 401(a) and 403(b).

FN 201/ Cf. secs. 349(a)(1) and 351(b).

FN 202/ 1 I. & N. Dec. 329 (1942); also see discussion and cases cited in 2 I. & N. Dec. 390 at page 391 (1946)
and in 3 I. & N. Dec. 470, pages 472-473 (1949).

FN 203/ Cf. Comm., file 56171/7, April 9, 1946.

FN 204/ Cf. INTERP 349.2(a)(4)(ii) for different rule before January 13, 1941.

FN 205/ See INTERP 349.2(a)(4)(iii).

FN 206/ Secs. 401(a) and 403.

FN 207/ Secs. 349(a)(1) and 351.

FN 207a/ In re Robert Cherlow, Board of Appellate Review, Department of State, 2/22/74 (File 349-P).

FN 208/ Attorney General's Statement of Interpretation Concerning Expatriation of United States Citizens.
January 18, 1969 ( 34 FR 1079; 42 Op. Atty. Gen. 34), and State Department Airgram dated May 16, 1969, see
Appendices A and B to INTERP 349.

FN 209/ See INTERP 349.1(d)(2), supra. Of interest in this expatriatory area is Chief Justice Warren's
statement in Trop v. Dulles, 356 U.S. 86, 92 (1958), to the effect that " The right (of citizenship) may be voluntarily
relinquished or abandoned either by express language or by language and conduct that show a renunciation of
citizenship," and his dissent in Perez v. Brownell, 356 U.S. 44 (1958), wherein, at page 68, he stated that "Nearly all
sovereignties recognize that acquisition of foreign nationality ordinarily shows a renunciation of citizenship." See
also King v. Rogers, 463 F.2d 1118 (1972). But see text accompanying notes 41a/ and 41b/ supra regarding the
discussion of Matter of Wayne, Interim Decision No. 2593 (BIA, 1977). In this case, proof of the subjective intent of the
individual to retain United States citizenship rebutted the Government's contention that performance of these acts
evidenced an intention to relinquish citizenship. (Revised)

FN 210/ See INTERP 349.2(a)(1), supra.

FN 211/ Attorney General's Statement of Interpretation Concerning Expatriation of United States Citizens.
January 18, 1969 ( 34 FR 1079; 42 Op. Atty. Gen. 34), and State Department Airgram dated May 16, 1969, see
Appendices A and B to INTERP 349.
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FN 211a/ See footnote 209, supra. (Added)

FN 212/ 10 I. & N. Dec. 139, 151 (1963).

FN 213/ Attorney General's Statement of Interpretation Concerning Expatriation of United States Citizens.
January 18, 1969 ( 34 FR 1079; 42 Op. Atty. Gen. 34), see Appendices A to INTERP 349.

FN 214/ State Department Airgram dated May 16, 1969, see Appendices B to INTERP 349.

FN 215/ Cf. 10 I. & N. Dec. 484 (1964).

FN 215a/ Memoranda, Ass't Comm., Naturalization, and Gen. Coun., respectively, dated April 16, and April
22, 1971, CO 349-P.

FN 216/ Cf. Andrew James Traynor, A-14397357, determination of status (1969).

FN 216a/ Norman Herbert Anderson, A-10447967 (POO), Application for a Certificate of Citizenship (1971);
also see Loretta Isabel Klein, A011161878 (PHO), Application for a Certificate of Citizenship (1971),   which
involved loss of citizenship by the applicant's father under similar conditions. (Revised)

FN  216b/ Memorandum, Assistant Commissioner, Naturalization, and November 1, 1971, CO 349-P.

FN 217/ Attorney General's Statement of Interpretation Concerning Expatriation of United States Citizens.
January 18, 1969 ( 34 FR 1079), see Appendix A to INTERP 349. (Revised)

FN 218/ State Department Airgram dated May 16, 1969, see Appendix B to INTERP  349. (Revised)

FN 219/ See 1 I. & N. Dec. 476 (1943).
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Interpretation 349.3 Expatriation of foreign oath.

(a) Before Afroyim v. Rusk.
(b) Effect of Afroyim v. Rusk.

(a) Before Afroyim v. Rusk. (1) Statutory provisions generally. Prior to the Act of March 2, 1907, which was the first
statute to provide for loss of citizenship by foreign oath, the Service adopted the viewpoint of early judicial decisions
220/ holding that expatriation did not occur under such circumstances. Section 2 of the 1907 enactment stated
simply that citizenship loss resulted from taking "an oath of allegiance to any foreign state." This provision was
repealed by the Nationality Act of 1940. 221/

Under the Nationality Act of 1940, 222/ effective January 13, 1941, either taking an oath or making an affirmation
or other formal declaration of allegiance to a foreign state resulted in expatriation. Current section 349(a)(2),
effective December 24, 1952, contains identical provisions save for the additional clause "or a political subdivision
thereof," which appears therein with reference to the foreign state.

The extent to which these statutory provisions and the related rules set forth hereinafter have been affected by the
decision in Afroyim v. Rusk is considered in INTERP 349.3(b), infra.

(2) Definition of the term "foreign state." The term "foreign state" was not defined in the Act of March 2, 1907.
However, the courts held that, thereunder, the term included within its meaning a foreign sovereign, when as in
England, the two are merged as one. 223/ Such term also contemplated an empire, and an oath to the
Austro-Hungarian Empire in 1915 resulted in expatriation. 224/

Both the Nationality Act of 1940 225/ and the current statute, 226/ define the term "foreign state." However, while
the latter definitive section has application to such term as it appears in current section 349(a)(2), the 1940 statutory
provision states that the term is defined therein for purposes of section 404(a), (b), and (c) of that enactment 227/
and, therefore, such definitive provision cannot be regarded as applicable to the oath section 401(b).

(3) Factors affecting validity of oath. (i) Generally. Expatriation occurs only when the oath taken is one having the
quality and dignity of an oath of allegiance which, by its very nature, is incompatible with the duties and
obligations of American citizenship. In determining the character of the oath, stress is laid upon its spirit and
meaning rather than upon its form. 228/

(ii) Oath by dual national. Although there is a decision to the contrary, 229/ the Service holds that the taking of an
unqualified oath of allegiance causes a loss of nationality, even though the person concerned already possesses the
citizenship of the foreign state to which allegiance is sworn. 230/

(iii) Qualification of the oath. A qualified oath may or may not cause expatriation depending upon the nature of the
qualification. For example, an oath of "fealty" to the British Crown taken with the express reservation that United
States citizenship was to be retained did not result in expatriation, when such condition was accepted by the
sovereignty concerned. 231/

(iv) Oath subscribed but not taken, or not authorized or accepted by foreign state. Subscribing to but not taking an
oath did not result in expatriation under the Act of March 2, 1907. 232/ Neither did an otherwise effective oath
cause loss of nationality when it was not authorized or accepted by the state. Thus, a United States citizen who took
an oath upon joining a private organization having no official connection with a foreign government did not
undergo expatriation. 223/ A similar conclusion was reached under the Nationality Act of 1940 when the oath was
taken in conjunction with the acceptance of private employment. 234/
(v) Canadian Orders in Council during and after World War II. Akin to the concept that an oath which is not
authorized or accepted by the foreign state will not cause expatriation (see (iv) above) was the principle applied to



Service Law Books

INSERTS

alleviate the expatriatory effect oaths taken upon enlistment in the Canadian armed forces during World War II. By
virtue of Orders in Council issued by the Governor General of Canada, 235/ and oath of allegiance to the British
Crown was not required of a foreign citizen who enlisted in such Canadian services if, by the action, he would forfeit
his citizenship status. Thus, when a United States citizen took the oath under such circumstances, his status was not
lost under the provisions of the Act of March 2, 1907 or the Nationality Act of 1940, provided the action occurred
after 236/ and not before 237/ the effective date of the applicable order. (Revised)

The above Orders in Council relating to the Active Militia (army) remained in effect until revoked on April 26, 1946;
238/ similarly, the Orders relating to the Naval Forces were operative until revoked on March 31, 1947. 239/ The
Air Force Orders, which were never revoked, have been carried forward in Air Force regulations. On September 1,
1951, a regulation 240/ common to all three of the services was issued, containing provisions similar in effect to the
earlier Orders in Council. There were, therefore, no Orders in Council in effect for the army between April 26, 1946,
and September 1, 1951, or for the navy between March 31, 1947, and September 1, 1951.

While, as indicated just above, the 1951 regulation was similar in effect to the earlier Orders in Council, it differed
from the Orders in that it required the foreign citizen to take a nonexpatriative oath of service or obedience 240a/ in
lieu of the expatriatory oath of allegiance to the British Crown. (Revised)

The wording of the original Orders in Council, and the common regulation (Common Article 6.04) which succeeded
them on September 1, 1951, was such that it could not be determined with certainty whether they had application to
a United States citizen who was also a British subject or a Canadian citizen. Contrary to its original position, 240b/
abandoned as a result of a decision by the Board of Immigration Appeals, 240c/ the Service now holds that the
Orders and regulation did not protect the dual national from citizenship loss 240d/ (Added)

On February 1, 1968, the 1951 regulation mentioned above, otherwise Common Article 6.04, was amended so that
paragraphs (1) and (2), which theretofore had authorized an oath of service or obedience to be taken in lieu of an
oath of allegiance by "an officer or man who is a Canadian citizen or other British subject," to take an oath of service
or obedience. Such amendment reinforces the validity of the Service view, namely, that the regulation does not afford
dual nationals protection from nationality loss. (Revised)

(vi) Oath taken when Executive Agreement exits. Executive agreements having the force of treaties 241/ have
sometimes been executed by the United States and foreign states authorizing the military conscription of their
respective nationals and, in some instances, by reason of such agreements, the entry upon and performance of
military service for the signatory foreign states (a statutory ground of expatriation) will not result in a loss of
United States citizenship. 242/ Under such circumstances, it would be incongruous to conclude that an oath of
allegiance taken as a requisite concomitant of such conscription causes loss of nationality. Accordingly, it has been
held in such cases that the United States is estopped from according the oath expatriative effect under the Nationality
Act of 1940 243/

(4) Oath presumed taken upon entry into armed forces. When it is established that the law of a foreign state requires
an oath of allegiance to be taken upon induction into its armed forces, there exists a rebuttable presumption that the
requisite oath was taken, and the citizen than has the burden of going forward with the evidence to establish the
contrary 244/ However, a mere denial by the citizen that he took the oath, 245/ or proof that actual practice may
have departed from the requirement 246/ is sufficient to overcome the presumption.

(5) Restrictions upon expatriation under section 2, Act of March 2, 1907. (i) Applicable period. Effective January 13,
1941, the Nationality Act of 1940 repealed 247/ and succeeded the 1907 statute and, from that date on, by reason of
specific provisions of the 1940 enactment and the current legislation as well, United States nationality could be lost
only under the express conditions set forth in those two statutes. 248/ Accordingly, the restrictions and the rules
relating to the confirmation of minority and wartime oaths hereinafter enunciated under (5), (6), and (7) apply only
to an oath taken on or after March 2, 1907, 249/ and before January 13, 1941. 250/

(ii) No restriction because oath taken in United States. An otherwise expatriatory oath taken during the applicable
period, within or without the United States, unless taken during minority or wartime (see (iii) infra), resulted in
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expatriation as of the date the oath was taken. 251/ Initially, however, the Service had held that citizenship loss did
not occur so long as the person taking the oath continued to reside in the United States. 252/

(iii) Effect of minority or wartime oath. Even though taken within the applicable period, an otherwise expatriatory
oath taken during minority 253/ or the period 254/ of World War I, 255/ and not confirmed as in (6) or (7), infra,
was never regarded as having caused expatriation under section 2 of the Act of March 2, 1907.

(6) Confirmation of majority oath taken during World War I. (i) General rule. Although such oath was ineffective in
causing loss of citizenship during the period 256/ of World War I, by reason of the express statutory restriction in
section 2 of the 1907 statute, it was and continues to be (see (7)(ii) infra) the Service position that such oath could be
confirmed with expatriatory effect after termination of the conflict, by the performance of voluntary, clear, and
unequivocal acts denoting a continued allegiance to the foreign state and an intention to relinquish United States
citizenship. 257/

(ii) Rules for determining date of expatriation. Formerly, it was held that, when a majority World War I oath was
confirmed by acts performed after termination of the conflict, loss of citizenship related back and became effective as
of July 2, 1921, by which date hostilities had ceased, without regard to the actual date on which the confirmatory
acts were performed. 258/ Now, however, the Service holds (cf. (7)(iii) and (iv) infra) that expatriation occurred on
the date when the confirmatory act was actually performed, and such date must be prior to January 13, 1941.

(7) Confirmation of minority oath taken during peacetime or World War I. (i) Original now defunct rules. For a
considerable number of years prior to a contrary ruling by the Attorney General on November 12, 1964 (see (ii)
infra), it had been held that a peacetime or World War I oath, taken during minority and the effective period of the
Act of March 2, 1907, could be subsequently confirmed with expatriatory effect by the voluntary performance of
clear and unequivocal acts denoting a continued allegiance to the foreign state and an intention to relinquish United
States citizenship. 259/

The above confirmatory acts, in all instances, had to be performed after the citizen attained majority. 259/ Initially,
such performance could occur before or after January 13, 1941 (see last par. (iii) infra) but, under a later rule, only
prior to such date (see 3d par. (iv) infra). Where the minority oath was taken during peacetime, the confirmatory acts
after could be performed during the period 260/ of World War I.  261/  On the other hand, if the minority oath was
taken during World War I, performance of the confirmatory acts after majority had to occur after July 1, 1921, the
termination date of the conflict. 262/ The date of expatriation in these various situations was determined in
accordance with rules set forth in (iii) and (iv) which follow in sequence.

(ii) Current rule. The Attorney General, in 1964, had occasion to reconsider the application of the confirmatory
principle to oaths taken during minority, as explained in (1) above. He concluded that such oaths were completely
void and could not be confirmed with expatriatory effect under section 2 of the Act of March 2, 1907. 263/ While the
ruling of the Attorney General nullifying expatriation through confirmation of an oath taken during minority shall
be applied as pertinent in all cases before the Service, it has no application to majority oaths taken during, and
confirmed after, World War I (see (6) supra).

(iii) Former retroactive rule for determining date of expatriation. Prior to certain decisions by the Board of
Immigration Appeals and the Attorney General, 264/ loss of nationality flowing from confirmatory action was
regarded as retroactive in effect, and could relate back and occur on a date much earlier than that on which the
confirmatory act was actually performed.

However, in applying the retroactive rule, expatriation necessarily had to be fixed on a date between March 2, 1907,
the effective date of the 1907 statute under which expatriation occurred, and January 13, 1941, for on the latter date
the Nationality Act of 1940 became effective and repealed 265/ the 1907 enactment and, with such repealer, loss of
nationality could thereafter occur only under conditions set forth in the new legislation. 266/

The above rule, as applied to the confirmation of a peacetime minority oath, fixed the date of expatriation as that on
which the minor attained his majority during peacetime, rather than on the later date when the confirmatory acts
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were actually performed. For example, it was held that a World War I confirmation of peacetime oath taken during
minority resulted in expatriation as of the pre-war date of attainment of majority. 267/

As late as 1960, because of the above retroactive rule, it also had been held that a pre-January 13, 1941, 268/
underage oath, taken by a citizen who thereafter attained majority before that date, could be confirmed with
expatriatory effect under section 2 of the 1907 statute, by the performance of confirmatory acts on or after January
13, 1941. 269/ As explained in (iv) immediately below, this position became untenable with the abandonment of the
retroactive rule.

(iv) Present non-retroactive rule for determining date of expatriation. The retroactive rule considered in (iii) above
was regarded as analogous in principle to a second retroactive rule which determined when expatriation occurred
through an acceptance of foreign nationality involuntarily acquired by operation of law (foreign naturalization).
Decisions by the Board of Immigration Appeals and the Attorney General 270/ nullified the use of the retroactive
rule in this last-mentioned situation, and laid down a new non-retroactive rule for determining the date of
expatriation therein. A logical extension of the reasoning in these decisions also compelled the Service to substitute
the aforesaid new rule for the retroactive rule described in (iii) above.

Accordingly, it became the Service position that loss of nationality under section 2 of the 1907 statute, through
confirmation of a peacetime minority oath, occurred on the date when, during peacetime, the citizen manifested
continued adherence (allegiance) to the foreign nationality by the performance of an affirmative and unambiguous
act. 271/

Moreover, with the abandonment of the retroactive rule, it became evident that the requisite confirmatory act,
indicative of a continued adherence to the foreign nationality, could no longer be performed on or after January 13,
1941, as stated in (iii) above. To hold otherwise, would mean expatriation under the 1907 statute on a date when
such statute was no longer effective and, in violation of the express limitation in the Nationality Act of 1940, 272/
expatriation not in accord with conditions set forth therein. Admittedly, the modified rules outlined in the
paragraph immediately above have ceased to have present-day significance in minority-oath situations, because of
the ruling by the Attorney General in 1964 (see (7)(i) and (ii) supra). However, such rules continue to have full
application in cases involving expatriation under section 2 of the 1907 legislation, based upon a post-war
confirmation of a World War I oath taken after the attainment of majority (see (6) supra).

(8) Confirmatory acts. (i) Generally. Pursuant to the general principle that expatriation be premised upon voluntary
action, the acts confirmatory of a minority and/or wartime oath had to be voluntary in nature. Moreover, as
indicated in (6)(i) and (7)(i), supra, clear and unequivocal acts denoting a continued allegiance to the foreign state
and an intention to relinquish United States citizenship were required or, as otherwise expressed in (7)(iv), supra, the
act had to be affirmative and unambiguous and manifest a continued adherence to the foreign nationality.

(ii) Acts confirming minority oaths. Applying the criteria in (i) above, it was held that the completion of foreign
military service after attaining majority was not a voluntary (expatriative) confirmation of a minor's oath taken
upon his induction in 1915, when the person concerned had no choice but to comply with the terms of his enlistment;
and that, where there was the same lack of choice as a result of an enlistment in 1919, foreign military service
performed pursuant thereto after World War I was not a voluntary (expatriative) confirmation of an oath taken at
the time of such enlistment. 273/

On the other hand, it was also ruled that a minor who contracted to teach in a foreign state for a specified period,
and was required to take an oath in order to qualify, did undergo expatriation when, upon reaching majority, she
continued in the employment beyond the contractual period. 274/
Voluntarily voting in a political election, now held to be unconstitutional as an independent statutory ground of
expatriation, 275/ after coming of age also was considered a sufficient confirmation of an oath to the same
sovereignty taken during minority. 276/

(iii) Act confirming wartime oaths. The conditions for effective expatriatory confirmation were regarded as having
been met by a dual national of the United States and Great Britain who took an oath to the British Crown during
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World War I, and then, after termination of the war, took a similar oath on two other occasions, voted in various
Canadian elections, served as a school board member and Canadian customs officer, and was issued a soldier land
grant pursuant to an application in which he claimed British nationality. 277/

However, standing alone, voluntary extended residence in the foreign state 278/ to  which the oath was taken, after
the termination date of World War I, was not regarded as action sufficiently indicative of a continued allegiance to
the foreign state and, therefore, was not deemed an expatriatory confirmation of an otherwise effective oath taken
during the World War I period. 279/

(9) Restrictions upon expatriation under Nationality Act of 1940 and the current statute. (i) Date of oath determines
which statute applies. The restrictions in sections 403(a) and (b), of the 1940 statute apply to an oath taken after
January 12, 1941, and before December 24, 1952, the effective period of that statute, 280/ while the almost identical
restrictions in current sections 351(a) and (b) apply only if the oath is taken on or after the latter date. 281/

(ii) Statement of related rules. An otherwise effective expatriatory oath taken during either of the periods set forth n
(i) above, whether taken within or without a period of war, results in expatriation under the applicable statute as of
the date the oath is taken, if the citizen is then 18 years of age or older, 282/ and the oath is taken outside the United
States 283/ and its outlying possessions. 284/

Changing the above facts to reflect that the oath is taken within the United States or one of its outlying possessions,
expatriation does not occur under section 401(b) of the 1940 Act 285/ or current section 349(a)(2), 286/ unless and
until the citizen thereafter takes up residence outside such areas.

Assuming further that the citizen took the oath here or abroad before December 24, 1952, the effective date of the
current statute, while not yet 18 years of age, under no circumstances could such oath cause his expatriation for, by
reason of section 403(b) of the 1940 Act, an under-eighteen oath is completely void, and cannot be confirmed or
otherwise be accorded expatriatory effect. 287/

On the other hand, an under-eighteen oath taken outside or within the United States and its outlying possessions, on
or after December 24, 1952, can become expatriatory under current section 349(a)(2) by a failure to take timely
elective action specified in current section 352(b) and, if the oath is by meeting the additional requirement of current
section 351(a), namely, the establishment of residence outside such areas.

(b) Effect of Afroyim v. Rusk. (1) General rule. It is clear that, under the Attorney General's Statement of
Interpretation 288/ and the rules formulated for its application, 289/ a meaningful oath, affirmation, or other
formal declaration of allegiance to a foreign state is to be regarded as being an action in derogation of allegiance to
the United States citizen under conditions which would have caused nationality loss prior to the decision in
Afroyim v. Rusk, is to be considered highly persuasive evidence of the intention to relinquish United States
citizenship required for expatriation under the Afroyim principle. 290/ Of course Afroyim requires that this be a
"voluntary relinquishment" in order for expatriation to occur. (Revised)

In the recent Supreme Court decision of Vance v. Terrazas 291/ the court reaffirmed and explained its holding in
Afroyim v. Rusk. In order to find expatriation, the court explained, "the trier of fact must...conclude that the citizen
not only voluntarily committed the expatriating act prescribed in the statute, but also intended to relinquish his
citizenship." The court declared that it would not be consistent with Afroyim "to treat the expatriating acts specified
in (the statute) as the equivalent of or as conclusive evidence of the indispensable voluntary assent of the citizen." "In
the last analysis," the Court said, "expatriation depends on the will of the citizen rather than on the will of Congress
and its assessment of his conduct." (Added)

Illustrative of the point last made above is a decision which held that a native-born citizen who was raised and
educated in Canada was not expatriated in 1926 when he voluntarily took a required Barristers' and Solicitors'
Oath in connection with his admission to the practice of law in Canada, even though such oath included an
unqualified oath of allegiance to King George V. The court ruled that, under the circumstances in the case, the
Government had not met the burden of establishing its claim that the citizen (by taking the oath) had abandoned his
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allegiance to the United States. 292/ Among such circumstances was the citizen's uncontroverted testimony to the
effect that he always cherished and never intended to relinquish United States citizenship; that the did not know the
nature of the prescribed oath before he took it and that, when he took the oath, his excitement in becoming a lawyer
was so great that he did not advert to any collateral implications which might be involved in the undertaking; and
that he did not at any time consider himself to be a citizen of Canada or vote in that country's elections.
Additionally, the court attached significance to the fact that the United States citizen did not have Canadian
citizenship, that such citizenship was not required for admission to the bar, and that the record gave no indication
that, apart from the matter of the oath, the citizen made any expression or performed any act which could be
regarded as inconsistent with his United States citizenship. 293/

(2) Oath nonexpatriatory when taken as a concomitant or inseparable part of another ineffective expatriative act.
While a voluntary, meaningful oath of allegiance to a foreign state is highly persuasive evidence of an intention to
relinquish citizenship and, standing alone, will normally result in expatriation under the Afroyim principle, (see (1)
above) such oath becomes nonexpatriatory when it is taken as a concomitant or an inseparable part of another
independent expatriative act which, in itself, for one reason or another, is ineffective in causing a loss of United
States citizenship.

Thus, where naturalization in a foreign state upon one's own voluntary application was ineffective in causing
expatriation pursuant to current section 349(a)(1), because the naturalized person was then under twenty-one years
of age, it was held that an oath of allegiance to the same foreign state, meeting all the requirements for citizenship
loss under current section 349(a)(2), did not result in expatriation when taken by the naturalized person as an
inseparable part of the nonexpatriatory foreign naturalization. 294/

Similarly, where the evidence of record did not meet the burden of proof imposed by Afroyim (see INTERPS
349.1(f)(4)(iv), supra, and 349.4(b), infra), in that it did not add up to persuasive evidence establishing that a citizen
intended to transfer or abandon his allegiance to the United States when he entered and served in the armed forces
of Mexico, and where such citizen therefore did not lose his citizenship by such entry and service under current
section 349(a)(3), he also did not undergo expatriation under current section 349(a)(2) as a result of the oath of
allegiance to Mexico taken at the time of his induction, since such oath was a required condition of his entry into and
service with the Mexican armed forces-- a concomitant or inseparable part of his induction. 295/
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FN 220/ Talbot v. Jensen, 3 Dall. 133 (1795).

FN 221/ Sec. 504.
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FN 239/ Order in Council, P.C. 1166 (See CO 349-P, at November 1970).

FN 240/ Common Article 6.04 (See CO 349-P, at November 1970).

FN 240a/ Cf. 1 I. & N. Dec. 596 (1943).

FN 240b/ Cf. In re Omar Arthur Gray, A-158577, July 2, 1946.

FN 240c/ In re Milton Jack Beck, A-6527791, March 19, 1947.

FN 240d/ In re Helene Esther Law Nelson, October 16, 1947, and In re Harold Rosenbaum, October 29, 1947
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(copies of decision in both cases by Assist. Comm., Adj. Div., CO 349-P, at March 1972).

FN 241/ See INTERP 357.

FN 242/ See INTERP 349.4(a)(2)(iv), infra.

FN 243/ 5 I. & N. Dec. 497 (1953).

FN 244/ Coumas v. Brownell , 222 F. 2d 331 (1955).

FN 245/ 6 I. & N. Dec. 641 (1955).

FN 246/Monaco v. Dulles, 210 F. 2d 760 (1954).

FN 247/ Section 504.

FN 248/ Cf. Sec. 408, 1940 Act, current sec. 356 and related INTERP.

FN 249/ Effective date of the 1907 enactment.

FN 250/ Cf. Comm., C.O., file 56171/7 April 9, 1946.

FN 251/ Savorgnan v. United States, 171 F. 2d 155, 157 (1948), aff. 338 U.S. 491 (1950).

FN 252/ Commissioner file 5/243, February 8, 1944, copy in CO 349-P, October 1969.

FN 253/ 2 I. & N. Dec. 60 (1944); 2 I. & N. Dec. 908 (1947); U.S. ex rel. Baglivo v. Day, 28 F. 2d 44 (1928).

FN 254/ April 6, 1917, to July 1, 1921, incl.

FN 255/ 2 I. & N. Dec. 263 (1946); In re Bishop, 26 F. 2d 148 (1927).

FN 256/ April 6, 1917,  to July 1, 1921, incl.

FN 257/ 39 Op. Atty. Gen. 474 (1940); 8 I. & N. Dec. 604 (1960).

FN 258/ 8 I. & N. Dec. 604 (1960).

FN 259/ Di Girolamo v. Acheson, 101 F. Supp. 380 (1951).

FN 260/ April 6, 1917, to July 1, 1921, incl.

FN 261/ Cf. Ass't. Comm., file CO 349-P,  April 1, 1960.

FN 262/ Cf. 39 Op. Atty. Gen. 474 (1940) and 8 I. & N. Dec. 604 (1960).

FN 263/ See Atty. Gen. Letter to Secretary of State, November 12, 1964, and  Ass't  Atty. Gen. Memo., 
November 9, 1964, file CO 349-P, Part XIII.

FN 264/ 9 I. & N. Dec. 660 (1962); 10 I. & N. Dec. 139 (1963).

FN 265/ See sec. 504.

FN 266/ Cf. Sec. 408, 1940 Act and INTERP 356.
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FN 267/ Ass't. Comm., file CO 349-P, April 1, 1960.

FN 268/ See INTERP 349.3(a)(5)(i). supra, for reason why oath must be taken before January 13, 1941.

FN 269/ Ass't. Comm.,  file A-8464989, August 30, 1960.

FN 270/  9 I. & N. Dec. 660 (1962); 10  I. & N. Dec. 139 (1963).

FN 271/ 10 I. & N. Dec. 355 (1963).

FN 272/ Cf. sec. 408 and INTERP 356.

FN 273/ 2 I & N. Dec. 263 (1946); also see  Perri v. Dulles, 206 F. 2d 586, 589 (1953).

FN 274/ 4 I. & N. Dec. 22 (1950).

FN 275/ See INTERP 349.6.

FN 276/ 2 I. & N. Dec. 789 (1947).

FN 277/ 8 I. & N. Dec. 604 (1960).

FN 278/ Cf. INTERP 352.

FN 279/ 2 I. & N. Dec. 296 (1946).

FN 280/ Cf. sec. 408 and Comm., C.O., file 56171/7,  April 9, 1946.

FN 281/ Cf. current sec. and INTERP 356.

FN 282/ See sec. 403(b), 1940 Act and current sec. 351(b).

FN 283/ See sec. 101(d), 1940 Act and current sec. 101(a)(38) for definition.

FN 284/ See sec. 101(e), 1940 Act and current sec. 101(a)(29) for definition.

FN 285/ Apply residence definition in section 104 and restriction in section 403(a), 1940 Act.

FN 286/ Apply residence definition in current sec. 101(a)(33) and restriction in current sec 351(a).

FN 287/ Cf. Comm., C.O., file 56171/7, April 9, 1946.

FN 288/ Attorney General's Statement of Interpretation Concerning Expatriation of United States Citizens,
January 18, 1969 (34 F.R. 1079), see Appendix A to INTERP 349. (Revised)

FN 289/ State Department Airgram dated May 16, 1969, see Appendix B to INTERP 349. (Revised)

FN 290/ See INTERP 349.1(d)(2), supra. Of possible significance in this expatriatory area is Chief Justice
Warren's dissent in Perez v. Brownell, 356 U.S. 44, 68 (1958). Wherein he recognized that citizenship may be
renounced by "actions in derogation of undivided allegiance to this country," that "conduct of a citizen showing a
voluntary transfer of allegiance is an abandonment of citizenship," and that "Any action by which he (the citizen)
manifests allegiance to a foreign state may be so inconsistent with the retention of citizenship as to result in loss of
that status."
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FN 291/ 444 U.S. 252 (1981). See INTERP 349.1(f)(4)(iii). See also text accompanying notes 41a/ and 41b/
supra, regarding the discussion of Matter of Wayne, Interim Decision No. 2593 (BIA, 1977). (Revised)

FN 292/ See INTERP 349.1(f)(4)(iii), supra.

FN 293/ Baker v. Rusk, 296 F. Supp. 1244 (1969)

FN 294/ In re Jan Uno Esselstrom, A-14732526 (State Department, May 27, 1969).

FN 295/ In re Oscar Tavarez, A-14124394, June 26, 1969.
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Interpretation 349.4 Expatriation by foreign military service.

(a) Before Afroyim v. Rusk.
(b) Effect of Afroyim v. Rusk.

(a) Before Afroyim v. Rusk. (1) Statutory development. Until January 13, 1941, when section 401(c) of the Nationality
Act of 1940 became effective, foreign military service in itself was not an independent statutory ground of
expatriation 296/ although under at least one foreign statute, such service performed pursuant to a voluntary
enlistment conferred foreign nationality upon the serviceman, and caused him to lose United States citizenship by
foreign nationalization under section 2, Act of March 2, 1907. Under both section 401(c) and current section
349(a)(3) either entering, or serving in, the armed forces of a foreign state, can cause a loss of United States
citizenship.

The term "foreign state," as used in section 401(c) of the 1940 Act, was not the subject of statutory definition while, for
purposes of section 349(a)(3), such term is statutorily defined. 297/

The extent to which these statutory provisions and the related rules set forth hereinafter have been affected by the
decision in Afroyim v. Rusk is considered in INTERP 349.4(b), infra.

(2) Provisions of the Nationality Act of 1940 and the current statute. (i) Distinguished, generally. While section 401(c)
of the 1940 legislation and present section 349(a)(3) both provide for loss of citizenship by entering, or serving in, the
armed forces of a foreign state, the sections are distinguishable by the current option imposed upon persons under 18
years of age (not found in the earlier law), the proviso contained in the earlier enactment limiting its provisions to
individuals who, at the time of military entry or service had the nationality of the foreign state involved, or acquired
such nationality as the result of the military entry or service (not found in the present law), and the type of official
authorization under which foreign military service may be performed without loss of nationality under the
respective statutes.

(ii) Current statutory option imposed upon persons under 18 years of age, and analogous rule applied under the
1940 Act. While entry or service in the armed forces of a foreign state by one who is under the age of 18 years does
not result in expatriation under current section 349(a)(3), by reason of the age restriction contained therein, 298/ loss
of nationality may ensue thereunder when service continues beyond such age, if the person concerned could have
secured his release and failed to do so upon attaining that age.

A rule similar to that set forth above was administratively applied 299/ under the 1940 statute, which merely
prohibited expatriation based upon foreign military service when the one involved was less than 18. 300/

(iii) 1940 statutory proviso requiring person concerned to have or to acquire the nationality of the foreign state. The
captioned requirement of the 1940 statutory provisions contemplated the possession of dual nationality acquired
under established principles. Thus, one who had acquired United States nationality jus sanguinis and that of
Canada jus soli satisfied the proviso. 301/ A similar conclusion was reached when Italian citizenship had vested jus
sanguinis, and that of the United States jus soli. 302/

The requisite dual nationality must have existed or been acquired at the time of entry into the foreign armed forces,
and one who had lost such duality of status prior to entry did not undergo expatriation, 303/ unless by such entry or
subsequent military service, the foreign nationality had been required.

Since the self-governing dominions of the British Empire are regarded as independent foreign states within the
meaning of the 1940 provisions, a British subject who entered and served in the armed forces of Canada did not
expatriate himself thereunder, unless he also possessed Canadian nationality at time of entry or acquired such status
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thereafter as a result of the military service. 304/

(iv) Official authorization of foreign military service; World War II executive agreements. Current section 349(a)(3)
exempts from expatriation a person whose foreign military service is specifically authorized in writing by the
Secretary of State and the Secretary of Defense, and similar grace was accorded by section 401(c) of the 1940 statute
when such service was expressly authorized by the laws (connotes statutes, conventions, and treaties 305/) of the
United States.

During World War II, certain reciprocal executive agreements relating to military service in the armed forces of the
United States and foreign countries became effective on the indicated dates with Australia (56 Stat. 1884, July 18,
1942), Belgium (56 Stat. 1889, August 4, 1942), Brazil (57 Stat. 994, April 30, 1943), Canada (56 Stat. 1477, April 8,
1942), Chile (59 Stat. 1610, June 11, 1944),  China (58 Stat. 1442, June 13, 1944), Colombia (58 Stat. 1296, January 27,
1944), Cuba (57 Stat. 960, January 11, 1943), Czechoslovakia (57 Stat. 1070, September 29, 1943), Ecuador (59 Stat.
1598, April 5, 1945), El Salvador (57 Stat. 982, May 15, 1943), Greece (57 Stat. 968, March 2, 1943), India (56 Stat.
1912, May 27, 1942), Mexico (57 Stat. 973, January 22, 1943), Netherlands (56 Stat. 1900, July 8, 1942), New Zealand
(56 Stat. 1896, July 2, 1942), Norway (57 Stat. 949, December 24, 1942), Peru (59 Stat. 1606, June 12, 1945), Poland
(57 Stat. 954, January 27, 1943), Union of South Africa (56 Stat. 1921, June 11, 1942), United Kingdom and Norther
Ireland (56 Stat. 1906, April 30, 1942), Venezuela (59 Stat. 1602, May 11, 1945), and Yugoslavia (56 Stat. 1917, May
18, 1942).

All of the above executive agreements, except for the one concluded with Mexico, specifically referred to the liability
imposed by section 3(a) of the Selective Training and Service Act of 1940, as amended, and were designed to
regulate situations in which a person thus liable was called for service in foreign military forces.   Accordingly, the
agreements, other that the Mexican one, terminated on March 31, 1947, when section 3(a) became inoperative. 306/
The agreement with Mexico ceased to be effective on October 28, 1952, by an interpretation of its terms 307/

The above-listed agreements with Canada, 308/ China, 309/ Mexico, 310/ and the United Kingdom and Northern
Ireland, 311/ have been construed as preserving the United States nationality of conscriptees, but not enlistees, in the
armed forces of the said foreign countries.

Moreover, the above agreements with Canada 312/ and the United Kingdom and Northern Ireland, 313/ were not
broad enough to preserve the United States nationality of a citizen who also possessed the nationality of the foreign
signatory to the agreement. However, the agreement with Mexico provided such protection even though the citizen
was a dual national of the United States and Mexico. 314/

The agreements mentioned in the two paragraphs immediately above have been construed only to the extent set forth
therein, and are the only ones of the total group listed above which have received construction for precedent
purposes.

It has also been determined that permission granted a United States national by a local draft board to depart the
United States for the purpose of enlisting in the Canadian armed forces is not an authorization of foreign military
service within the meaning of the current section.   315/

(3) Organizations not considered a part of the armed forces of a foreign state. It was a general rule under the
Nationality Act of 1940 that expatriate service in the armed forces of a foreign state was limited to service in that
part of the armed forces which was activated or subject to active military duty. Upon such basis, the Canadian
Officer's Training Corps, 316/ the University Air Training Corps of Canada, 317/ and the An Forsa (defense forces)
of Ireland 318/ were not considered a part of the armed forces of a foreign state within the meaning of section
401(c).

Also, under the Nationality Act of 1940, one who worked as an interpreter for a munitions firm did not serve as a
member of the Japanese armed services even though such firm was under the complete control of the Japanese
Government. 319/
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(4) Organizations considered a part of the armed forces of a foreign state. The Rebel Army of Cuba after January 1,
1959, constituted a part of the armed forces of a foreign state within the meaning of current section 349(a)(3). 320/

(5) Presumption of expatriation by foreign military service. During the effective  period of the Nationality Act of
1940 (see (1) supra), a person who acquired United States nationality at birth was subject to a rebuttable
presumption of expatriation by foreign military service, if, after January 13, 1941, he remained for six months in
territory of, or controlled by, a foreign state of which either one of his parents or he had been a national under its
law. 321/ This presumption, which was not perpetuated in the current statue, was overcome by establishing that the
specified expatriative act was not committed, 322/ and unless rebutted in this manner, it survived the citizen's
return to the United States.

Under the express terms of the related section, 321/ the above presumption did not arise against a United States
employee serving abroad or accompanying members of his family.

(6) Restrictions upon expatriation.  Aside from the 18-year-old age restriction, considered in (2)(ii), supra, the only
other restriction upon expatriation by foreign military service, under both section 401(c) of the Nationality Act of
1940 and current section 349(a)(3), arises when the military service is entered upon or performed within the United
States, or one of its outlying possessions. In such event, by reason of section 403(a) of the 1940 Act, expatriation does
not occur under section 401(c) of that statue unless and until the citizen thereafter takes up residence abroad or, as it
is otherwise expressed in current section 351(a), in its application to current section 349(a)(3), expatriation does not
occur under the later section, unless and until the citizen thereafter takes up residence "outside the United States and
its outlying possessions."

A dual national of the United States and Canada, who was inducted into the Canadian Army while within the
United States, was not regarded as having taken up residence abroad within the meaning of section 403(a) above,
when he subsequently went to Canada to join the armed forces of that country and served as a member thereof in
Canada until his discharge approximately a month later. For such reason, it was held that, under section 403(a), the
dual national actually served in the armed forces of a foreign state of which he was a national (Canada) while
outside the United States, it was ruled that the restriction in section 403(a) did not preclude expatriation based upon
such service, and that the dual national lost his citizenship as a result thereof pursuant to section 401(c) of the 1940
statute. 323/

(b) Effect of Afroyim v. Rusk. (1) General rule. Under the Attorney General's Statement of Interpretation 324/ and the
rules formulated for its application, 325/ entering, or serving in, the armed forces of a foreign state engaged in
hostilities against the United States is to be regarded as an action in derogation of allegiance to the United States
and, when taken under conditions which (prior to Afroyim v. Rusk) would have caused nationality loss under
section 401(c) of the Nationality Act of 1940 or current section 349(a)(3), such action is to be considered highly
persuasive evidence of the intention to relinquish United States citizenship required for expatriation under the
Afroyim principle. 326/ While proof establishing such entry or service under the aforesaid conditions will normally
satisfy the burden of proof imposed by Afroyim and will usually be sufficient to sustain a finding of expatriation
under either section 401(c) or section 349(a)(3), because of Afroyim it may not be conclusive in a given case. 327/

Moreover, even where the citizen enters or serves in the armed forces of a foreign state not engaged in hostilities with
the United States, under the Attorney General's Statement of Interpretation and the related rules mentioned above
such action will nonetheless be in derogation of, or inconsistent with, allegiance to the United States, and therefore
causative of citizenship loss under section 401(c) of the Nationality Act of 1940, 328/ or current section 349(a)(3),
329/ as applicable, if the intention of relinquishing citizenship, 330/ or if such action is coupled with other
persuasive evidence of affirmative intent to transfer or abandon allegiance to the United States.  331/
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Footnotes

FN 296/ Cf. 39 Op. Atty. Gen. 337 (1939).

FN 297/ See current sec. 101(a)(14).

FN 298/ The general age restriction in current sec. 351(b) does not apply to current sec. 349(a)(3).

FN 299/ See 3 I. & N. Dec. 470, 471 (1949); 40 Op. Atty. Gen. 553 (1947).  Also cf. INTERP 349.1(b)(2)

FN 300/ Read sec. 401(c) in conjunction with sec. 403(b).

FN 301/ 4 I. & N. Dec. 248 (1943).

FN 302/ 3 I. & N. Dec. 558 (1943).

FN 303/ 1 I. & N. Dec. 272 (1942).

FN 304/ In re George Paine, Adj. Office, file 23/114651, May 31, 1945.

FN 305/ 2 I. & N. Dec. 243, 244 (1945).

FN 306/ Sec. 16(b), Selective Training and Service Act of 1940, as amended by sec. 7, Act of June 29, 1946
(60 Stat. 341).

FN 307/ 6 I. & N. Dec. 648, 650 (note 5)(1955).

FN 308/In re George Paine, file 23/114651, Adj. Office, May 31, 1945.

FN 309/ In re Edward Lee, C.O., file 500/2, sec. 401, Adj. Office, June 11, 1945.

FN 310/ 6 I. & N. Dec. 648, 650 (1955).

FN 311/ In re Military Agreements, et al., C.O., file 500/2, sec. 401, Adj. Office, June 6, 1945.

FN 312/ 2 I. & N. Dec. 783 (1947).

FN 313/ In re Nelda Josephine Foss, Adj. Office, November 14, 1947, copy in CO 349-P.

FN 314/ In re Gonzalez-Arreaga, BIA, July 21, 1947, copy in CO 349-P; also, see 2 I. & N. Dec. 243 (1945).

FN 315/ 5 I. & N. Dec. 674 (1954).

FN 316/ 2 I. & N. Dec. 346 (1945).

FN 317/ 2 I. & N. Dec. 455 (1946).

FN 318/8 I. & N. Dec. 340 (1959).

FN 319/ Tomoya Kawakita v. U.S., 343 U.S. 717, 727 (1952).
FN 320/ 9 I. & N. Dec. 452 (1961).

FN 321/ Sec. 402.
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FN 322/ Tomoya Kawakita v. U.S., 343 U.S. 717, 730 (1952);  Dos Reis ex rel. Camara v. Nicolls, 161 F. 2d
860, 868 (1947).

FN 323/ 1 I. & N. Dec. 558 (1943).

FN 324/ Attorney General's Statement of Interpretation Concerning Expatriation of United States Citizens,
January 18, 1969 (34 F.R. 1079), see  Appendix A to INTERP 349. (Revised)

FN 325/ State Department Airgram dated May 16 1969, see Appendix B to INTERP 349. (Revised)

FN 326/ See INTERP 349.1(d)(2), supra. Of interest in this expatriatory area is the language of Justice Black
in Nishikawa v. Dulles, 356 U.S. 129, 139 (1958) to the effect that a citizen has the right to abandon his citizenship
and that, although Congress cannot declare that such an equivocal act as service in a foreign army establishes a
conclusive presumption of an intention to throw off American nationality, "such conduct may be highly persuasive
evidence in the particular case of a purpose to abandon citizenship."

FN 327/ See INTERP 349.1(f)(4)(iii).

FN 328/ Cf. In re Ben Gee Lee, A-17870921 (1969).

FN 329/ Cf. In re Oscar Tavarez, A-14124394 June 26, 1969.

FN 330/ See INTERP 349.1(f)(4)(ii), supra; In re Patrick Wilfred Duggan, A-18558057 (1969)

FN 331/ See INTERP 349.1(f)(4)(iv), supra.
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Interpretation 349.5 Expatriation by foreign governmental employment.

(a) Before Afroyim v. Rusk.
(b) Effect of Afroyim v. Rusk.

 (a) Before Afroyim v. Rusk. (1) Statutory development and provisions, generally. Statutory provisions similar in
import to those contained in current section 349(a)(4) were enacted into law for the first time as section 401(d) of the
Nationality Act of 1940, effective January 13, 1941. The 1940 enactment provided for the expatriation of one who
accepted or performed under the government of a foreign state or political subdivision thereof "for which only
nationals of such state were eligible."

The 1940 statutory limitation quoted immediately above was discontinued upon enactment of the 1952 Act 332/
but, in lieu thereof, other alternative conditions for expatriation were imposed. For loss of nationality to occur under
the 1952 statute, the citizen must have or acquire the nationality of the foreign state (sec. 349(a)(4)(A)), or the office,
post or employment must be one for which an oath of allegiance to the foreign state is required (sec. 349(a)(4)(B)).

The extent to which these statutory provisions and the related rules set forth hereinafter have been affected by the
decision in Afroyim v. Rusk is considered in INTERP 349.5(b), infra.

(2) Rulings under the 1940 statute; employment restricted to nationals. Section 401(d) was always narrowly applied
and strictly construed, 333/ as were foreign statutes alleged to restrict governmental employment to nationals of the
foreign state. Thus, the conclusion that all government employment in Japan was restricted to its nationals was
considered unwarranted merely because a Japanese statute exempted government workers from loss of Japanese
nationality until such employment was terminated; 334/ nor could a similar inference be drawn from a Japanese
pension law providing for loss of pension rights upon loss of Japanese nationality. 335/

Employment in Quebec, Canada, as a public school teacher did not cause loss of nationality, since the employment
was restricted to British subjects or individuals who had commenced proceedings to acquire that status, and not to
Canadian nationals as such. 336/

One employed by the Canadian government as a stenographer did not undergo expatriation, when the statute
governing the employment permitted persons other than Canadian nationals to be thus employed, upon a finding
that nationals could not be found to fill the position. 337/ Under a similar Mexican statute, the same rule was
applied to a United States citizen who worked for the Mexican government in the capacity of school teacher. 338/

Service on a board of school trustees in New Brunswick, Canada, for which only British subjects were eligible did
not result in expatriation, since not all British subjects were necessarily nationals of Canada. 339/

Loss of nationality occurred, however, upon employment as a policeman by the government of Mexico, since by law,
such occupation was available only to nationals of that country. 340/ Furthermore, while the Mexican Constitution
limited the restriction by the words "in peacetime," no inference could be drawn therefrom to support the conclusion
that the employment of nonnationals was authorized during wartime, 341/ thus precluding expatriation.

Because the statutes of the foreign countries involved restricted the occupations to their nationals, employment as a
school teacher by the Italian Ministry of National Education effected expatriation, 342/ as did service in the
capacity of second mate aboard a vessel owned and operated by the Norwegian government. 343/

However, when a foreign state restricts specified employment to its nationals, but generally fails to enforce the
restriction, the practice rather than the unenforced requirement is the test in determining whether expatriation has
taken place. 344/
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(3) Rulings under 1952 statute; employment requiring foreign oath of allegiance (sec. 349(a)(4)(B)). This current
provision contemplates that the employment be one for which an oath of allegiance to the foreign state is required by
its laws or regulations. Where it is shown that an oath of allegiance is required for the position and that the person
involved held such position, expatriation is effective, even though the employee did not actually take the oath of
allegiance. 345/

The foreign oath of allegiance contemplated by the section must place the citizen in complete subjection to this
country. 345/ An oath which exacted no more than a promise to do what every resident, citizen, and noncitizen
alike, of the foreign country must do, namely, obey the laws, does not come within the statute. 346/

Even though the oath requirement described above is met, expatriation does not occur under the section unless the
employment amounts to "employment under the government of a foreign state," as construed in (4) below. 347/

(4) 1940 and 1952 statutes; "employment under the government of a foreign state" construed. The phrase "under the
government of a foreign state" has been construed to mean the relationship that public employees have with their
government or with bureaus or corporations which the government owns or controls. 348/

However, beyond the above somewhat general meaning ascribed to the phrase, a reasonable construction thereof for
purposes of both the 1940 and 1952 statutory provisions requires something more than a bare employer-employee
relationship between the foreign government and the United States citizen. For example, in the affirmative, it has
been indicated that the employer-employee relationship is expatriatory where the duties to be performed require
absolute allegiance to the employing government and exclude allegiance to the United States. 349/

Expressing a viewpoint somewhat similar to that above was the finding that employment as a public school teacher
in Ontario, Canada, caused expatriation under current section 349(a)(4)(A) since Canadian law required the
employed citizen to inculcate (in the pupils), by precept and example, the highest regard for loyalty to and love of
Canada, a duty inconsistent with an allegiance divided between that country and the United States. 350/

Again, emphasizing the affirmative of the above proposition, it was held that nationality had been lost pursuant to
current section 349(a)(4)(B) through employment as a captain in the Cuban National Police, it appearing that the
duties to be performed required absolute allegiance to Cuba and excluded allegiance to this country, as evidenced by
the required employment oath to Cuba, which place the citizen in complete subjection to that foreign state and made
it impossible for him to perform the obligations of citizenship owed to this country. 351/

However, notwithstanding the reasoning which induced the affirmative findings expressed in the paragraphs above,
the fact that the employment by the foreign country is not inconsistent with retention of allegiance to the United
States did not, of itself preclude expatriation under the various statutory provisions. 352/ Nevertheless, where the
relationship merely exacts the performance of physical labor, other relatively menial tasks, or other duties or
services remotely connected with the fulfillment of allegiance to the foreign state it has been considered as not being
within the intendment of the statutes. In short, loss of nationality does not occur if the nexus is so slight and tenuous,
or the fulfillment so unsubstantial, that it would amount to an absurdity to find the relationship within the purview
of the expatriatory provisions.

Upon the basis set forth immediately above, expatriation did not occur under current section 349(a)(4)(B) where the
citizen was employed as a temporary worker for one week in a Canadian post office, did not take the oath of
allegiance required of such workers, did not know that such oath was a prerequisite, and had no realization that the
position involved allegiance to Canada and excluded allegiance to the United States. 353/

Similarly, a three-year period of employment as a nurse in a hospital designated as an official welfare establishment
of the Portuguese government did not cause nationality loss under section 401(d) of the 1940 Act, even though the
citizen employee was considered a functionary of that government and the position was open only to Portuguese
citizens. 354/

The circumstance that an oath of allegiance is required in connection with employment by a foreign state, and the
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substance of the requisite oath, are proper matters for consideration in determining whether the employer-employee
relationship amounts to "employment under the government of a foreign state." 355/ However, the fact that an oath
of allegiance is required in connection with the employment is not necessarily conclusive of this question. 356/

The employment should be established by properly authenticated documents which refer to pertinent portions of the
constitution, laws, and regulations of foreign state. 357/

(5) Definition of the term "foreign state". The term "foreign state" was not statutorily defined in relationship to section
401(d) of the Nationality Act of 1940, 358/ but is the subject of statutory definition for purposes of current section
349(a)(4). 359/

Despite occupation by allied forces, Japan, between March 14, 1945, and March 12, 1948, 360/ and Italy, during the
period of allied military government 361/ have been held to be foreign states within the meaning of the 1940
statutory provisions.

(6) Presumption of expatriation by foreign governmental employment under the 1940 Act. Section 402 of the
Nationality Act of 1940 provided that a person who acquired United States nationality at birth was prima facie
presumed to have expatriated by foreign governmental employment, 362/ if (after January 13, 1941) he remained for
6 months in territory of, or controlled by, a foreign state of which either one of his parents or he had been a national
under its laws.

The above presumption, which was not perpetuated in the current statute, was overcome by establishing that the
specified expatriative act was not committed, 363/ and unless rebutted in this manner, it survived the citizen's
return to the United States. The presumption did not arise against a United States employee serving abroad or
accompanying members of his family.

(7) Restrictions upon expatriation; 1940 and 1952 statutes. The existence of a state of war was not and is not a bar to
expatriation resulting from foreign governmental employment. Under both statutes, loss of nationality resulting
from foreign government employment within the United States, or one of its outlying possessions, can only occur if
and when the citizen establishes a residence outside such areas.

While section 403(b) of the Nationality Act of 1940 provides that expatriation by foreign governmental employment
pursuant to section 401(d) of that statute cannot occur when the citizen is under 18 years of age, 364/ such
employment by one under the age of 18 results in expatriation under current section 349(a)(4), unless, within 6
months after his 18th birthday, he takes the disaffirming action specified in current section 351(b).

(b) Effect of Afroyim v. Rusk. (1) General rules. In accord with the Attorney General's Statement of Interpretation and
the rules implementing it, 365/ the acceptance of, service in, or performing the duties of, an "important political"
office, post, or employment in a foreign government is to be regarded as action in derogation of allegiance to the
United States, and when taken under conditions which (prior to Afroyim v. Rusk) would have caused citizenship
loss under section 401(d) of the Nationality Act of 1940 or current section 349(a)(4)(A) or (B), such action constitutes
highly persuasive evidence of the intent to relinquish United States citizenship required for expatriation under the
Afroyim principle. 366/ While proof establishing such acceptance, service, or performance under the aforesaid
conditions will normally satisfy the burden of proof imposed by Afroyim, and will usually be sufficient to sustain a
finding of expatriation under one of the sections mentioned, because of Afroyim, such proof may not be conclusive in
a given case. 367/

On the other hand, under the Attorney General's Statement and related rules referred to above, where the office, post,
or employment, in the foreign government is not an "important political" one, the acceptance, service, or performance
contemplated by section 401(d) or section 349(a)(4)(A) or (B), standing alone, is not in derogation or diminution of
allegiance to the United States and consequently will not result in expatriation under any of those sections, unless the
citizen admits that by such acceptance, service, or performance he intended to relinquish his United States
citizenship, or unless the acceptance, service, or performance is coupled with other persuasive evidence of an
affirmative intention to transfer or abandon allegiance to the United States. 368/
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It is ordinarily considered that the following are "important political" positions, the acceptance of which would be
highly persuasive evidence of intent to relinquish citizenship: chief of foreign state or a significant geographical
subdivision; a cabinet member or high-level official of an executive department of a foreign state; a mayor or chief
executive officer of a city; a member of the national, provincial, or municipal legislature, and the military or civilian
chief of the armed forces of a foreign state.

(2) Offices, posts, or employments in Communist countries. Whether or not an office, post, or employment in a
Communist country named in 8 CFR 211.1(b)(1) is to be regarded as an "important political" office, post, or
employment for purposes of the rules set forth in (b)(1) just above, is a question which will be decided on an
individual case-by-case basis. Cases within this category are to be fully developed at the field office level, are to be
reviewed in the region, and then are to be referred to the central office clearance. 368a/

(3) Offices, posts, or employments which have been held not to be "important political" ones. (i) Public school
teachers. In the Matter of Becher, 369/ decided a few months after Afroyim v. Rusk, the Attorney General reversed a
decision of expatriation under current section 349(a)(4)(A) entered by the Board of Immigration Appeals, because he
found the case record to be devoid of any substantial evidence proving that the citizen, a dual national of the United
States and Canada, had ever voluntarily relinquished her United States citizenship, even though the record
admittedly and definitely established her voluntary employment as a public school teacher in Canada throughout
an appreciable period of time. It is clear from Becher, Attorney General, 370/ and the rules implementing it, 371/
that employment as a public school teacher in a country such as Canada is not an "important political" employment
for purposes of the rules set forth in (b)(1), supra.

(ii) Lower echelon policemen. For the purpose of applying the rules in (b)(1), supra, a person who acquired United
States citizenship at birth in England was regarded as not having accepted and performed the duties of an
"important political" post in a foreign state, when he accepted and performed duties of a police constable in the
British Police Force. Accordingly, it was held that, in the absence of persuasive evidence affirmatively establishing
his intention to transfer his allegiance to the United Kingdom or abandon his allegiance to the United States when he
accepted and performed the duties of such post, he did not lose his United States citizenship under current section
349(a)(4)(A). 372/

Similarly, based upon the premise described in the paragraph just above, previous findings of citizenship loss
pursuant to section 401(d) of the Nationality Act of 1940 were set aside by the State Department in the cases of
Enrique Gonzalez-Olivares, 372a/ Charles Hermann Nordhor, 372b/ and Antonio Massa Sousa. 372c/

(iii) Clerical employment. Employment as a clerk in the government of a foreign state cannot be considered as an
"important political" employment within the meaning of the rules set forth in subdivision (b)(1), supra, if the duties
performed were in fact, merely clerical in nature, and there exist no unusual or special relationship or circumstances
which clearly and persuasively force a contrary conclusion. 372d/ Thus, a substitute post office clerk in Amandola,
Italy, 372e/ a recording clerk typist for a minor country judicial official in Mexico, 372f/ a clerk in the consular
service of Venezuela, 372g/ a clerk in the Census and Statistics Bureau in Australia, 372h/ a clerk in the British War
Department in Malta, 372i/ were not regarded as having been engaged in "important political" employment.

(iv) Miscellaneous employments. Absent any special relationship or circumstances forcing a different conclusion,
372k/ employment as sanitary officer of an Italian commune, a position requiring the performance of a physician's
duties, was not considered to be an "important political" employment for purposes of the general rules in (b)(1),
supra. 372m/ Similar finding were made with respect to employment as a psychiatric aide, Provincial Hospital,
Ontario, Canada; 372n/ chemist, Israeli Ministry for Trade and Industry; 372o/ social worker, Municipality of
Jerusalem; 372p/ translator, German Federal Ministry of Defense; 372q/ cashier, Municipal Government of
Mexicali, Mexico; 372r/ assistant curator, National Museum, Dublin, Ireland; 372s/ and telephone operator,
Alberta (Canada) Government Telephones; 372t/ translator and deputy head of foreign language department of
Hungarian Radio (Budapest). 372u/
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Footnotes

FN 332/ See Sen. Rep. No. 1515, 81st Cong., 2d Sess., 749-750 (1950).

FN 333/ See 2 I. & N. Dec. 231, 233 (1945).

FN 334/ Akiyo Oye v. Acheson, 110 F. Supp. 635 (1953).

FN 335/ Teruo Naito v. Acheson, 106 F. Supp. 770 (1952).

FN 336/ 1 I. & N. Dec. 304 (1942).

FN 337/ 2 I. & N. Dec. 231 (1945).

FN 338/ 2 I. & N. Dec. 57 (1944).

FN 339/ 2 I. & N. Dec. 60 (1944).

FN 340/ 2 I. & N. Dec. 363 (1945).

FN 341/Elizarraraz v. Brownell, 217 F. 2d 829 (1954).

FN 342/4 I. & N. Dec. 521 (1951).

FN 343/ 3 I. & N. Dec. 98 (1947).

FN 344/ See 4 I. & N. Dec. 521, 523 (1951).

FN 345/ 10 I. & N. Dec. 675 (1964).

FN 346/ Fletes-Mora v. Rogers, 160 F. Supp. 215 (1950).

FN 347/ Application of Arleen Hildred Davies, A-8016893 (1965), Portland, Oregon.

FN 348/ Tomoya Kawakita v. U.S., 343 U.S. 717 (1952).

FN 349/ See dicta, Kenji Kamada v. Dulles, 145 F. Supp. 457, 459 (1956).

FN 350/ 9 I. & N. Dec. 313, 316 (1961).

FN 351/ 10 I. & N. Dec. 675 (1964).

FN 352/ 9 I. & N. Dec. 313, 319 (1961); 10 I. & N. Dec. 298 (1963).

FN 353/ Application of Arleen Hildred Davies, A-8016893 (1965), Portland, Oregon.

FN 354/ Jose Batista Sarawa, A-12556730 (1961), Philadelphia, Pennsylvania; exclusion proceedings, BIA.

FN 355/ 10 I. & N. Dec. 675 (1964).

FN 356/ Application of Arleen Hildred Davies, A-8016893 (1965), Portland, Oregon.
FN 357/ 10 I. & N. Dec. 298 (1963).
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FN 358/Cf. Sec. 103, 1940 Act.

FN 359/ See sec. 101(a)(14).

FN 360/Minoru Founo v. Acheson, 106 F. Supp. 775 (1952), citing Akio Kuwahara v. Acheson, 96 F. Supp. 38 (1951).

FN 361/ 4 I. & N. Dec. 521 (1951).

FN 362/ Cf. Teruo Naito v. Acheson, 106 F. Supp. 770, 775 (1952); 2 I. & N. Dec. 60, 62 (1944).

FN 363/ cf. Tomoya Kawakita v. U.S., 343 U.S. 717, 730 (1952); Dos Reis ex rel. Camara v. Nicolls, 161 F.
2d 860, 868 (1947).

FN 364/ Cf. Minoru Founo v. Acheson, 106 F. Supp. 775 (1952); 2 I. & N. Dec. 57 (1944).

FN 365/ Attorney General's Statement of Interpretation Concerning Expatriation of United States Citizens,
January 18, 1969 (34 F.R. 1079), and State Department Airgrams dated May 16 and November 13, 1969, see
Appendices A, B, and C to INTERP 349. (Revised)

FN 366/ See INTERP 349.1(d)(2), supra.

FN 367/ See INTERP 349.1(f)(4), supra.

FN 368/ See INTERP 349.1(f)(4), supra.

FN 368a/ See special instruction 2, in Commissioner's memorandum of November 21, 1969, entitled
Authority to make final determinations in expatriation cases, CO 349-P.

FN 369/ 12 I. & N. Dec. 380 (1967).

FN 370/ See pages 6 and 7, Attorney General's Statement of Interpretation Concerning Expatriation of
United States Citizens, January 18, 1969 (34 F.R. 1079), see Appendix A to INTERP 349. (Revised)

FN 371/ See page 4, State Department Airgrams, dated May 16, and November 13, 1969, see Appendices B
and C to INTERP 349. (Revised)

FN 372/ In re Reginald Robert David Hitchcock, A-14878622 (State Dept., August 19, 1969); also see
paragraph (e), page 4, State Department Airgrams, dated November 13, 1969, (see Appendix C to INTERP 349).
(Revised)

FN 372a/  A-12280955, February 18, 1970 (Policeman - Ciudad Juarez, Mexico).

FN 372b/  A-8721582, July 13, 1969 (Policeman - Germany).

FN 372c/ A-13724359, October 6, 1969 (Security Police - Portugal); performed duties usual for a highway
patrolman.

FN 372d/ See par. (e), page 4, State Department Airgram dated November 13, 1969, Appendix C to INTERP
349. (Revised)
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FN 372e/  In re Luigia Valeri Fratini, A-18522116 (State Dept. - sec. 401(d), 1940 Act), July 22, 1969.

FN 372f/ In re Herrera-Sanches, A-11383556 (BIA - current sec. 349(a)(4)(A)), June 18, 1968.

FN 372g/ In re William J. Scandella, A-18522183 (State Dept., sec. 401(d), 1940 Act), October 6, 1969.

FN 372h/ In re John Lee De Vault, A-13725521 (State Dept., - current sec. 349(a)(4)(B)), June 30, 1969.

FN 372i/ In re Jose Gustav Cutajar, A-13725521 (current sec. 349(a)(4)(A)), February 5, 1970.

FN 372j/ In re Mary Lola McGregor, A-8817155 (State Dept., - sec. 349(a)(4)(B)), April 24, 1970.

FN 372k/ See par. (e), page 4, State Department Airgram dated November 13, 1969, Appendix C to INTERP
349 (Revised)

FN 372m/ In re Amelia Camillieri Leopardi, A-8820650, (State Dept., sec. 401(d), 1940 Act), November 26,
1969.

FN 372n/ In re Joseph Michael Ferguson, A-17122897 (current sec. 349(a)(4)(B)), November 7, 1969.

FN 372o/ In re Ingeborg Goldstein, nee Futter, A-8730744 (C-7758694) (State Dept.), July 10, 1969.

FN 372p/ In re Ella Mahler, C-5953754 (State Dept.), July 28, 1969.

FN 372q/ In re Walter Ernest Brill, C-6050803 (State Dept., - current sec.    349(a)(4)(A)), July 9, 1970.

FN 372r/ In re Arturo Sandoval-Trujillo, A-11824752 (State Dept.), June 24, 1969.

FN 372s/ In re Geraldine Rita Mary Fennell, A-11065977 (current sec. 349(a)(4)(A)), March 31, 1970.

FN 372t/ In re Laurita Florence Jensen, A-11162588 (current sec. 349(a)(4)(A)), November 3, 1969.

FN 372u/ Sophie Anna Peter v. Secretary of State, F. Supp. (1972).
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Interpretation 349.6 Expatriation by voting in a foreign political election or
plebiscite.

(a) Before Afroyim v. Rusk.
(b) Effect of Afroyim v. Rusk.

(a) Before Afroyim v. Rusk. (1) Statutory development and provisions, generally. Prior to the enactment of section
401(e), Nationality Act of 1940, effective January 13, 1941, voting in a foreign political election or plebiscite, as such,
was not an independent statutory ground of expatriation, 373/ although before that date, it was deemed to have
expatriatory consequences as an act accepting or electing a foreign nationality involuntarily acquired by operation
of law, 374/ or as an act confirming a foreign oath of allegiance taken during minority and/or World War I. 375/

Section 401(e) of the 1940 Act and former section 349(a)(5) 375a/ contained identical terms providing for
nationality loss by voting in a political election in a foreign state or by participating in an election or plebiscite to
determine the sovereignty of foreign territory. (Revised)

The definition of "foreign state" in section 103, 1940 Act did not apply to section 401(e) of that statute, whereas such
definition in current section 101(a)(14) had application to former section 349 (a)(5). (Revised)

The effect of the decision in Afroyim v. Rusk upon the foregoing provisions and the related rules set forth hereinafter
is considered in INTERP 349.6(b), infra.

(2) Rulings - 1940 and 1952 statutes. (i) Ineligibility to vote or casting void ballot. Under the 1940 statute, loss of
nationality resulted from a voluntary act of voting, even though the person concerned did not have the legal right to
vote, either because he was under the legal voting age, 376/ or because he lacked the nationality of the foreign state in
which the ballot was cast. 377/ The Service applied similar rules for purposes of former section 349(a)(5). (Revised)

However, where the citizen merely went through the motion of voting but did not actually express an election, choice,
or preference, as where he cast a blank ballot, or intentionally marked the ballot in a manner which rendered it a
spoiled ballot, expatriation did not occur because, in such circumstances, it could not be said that he had voted. 378/

(ii) "Political election in a foreign state" construed. A "political election" has been defined as the act of choosing by
vote a person to fill an office pertaining to the conduct of government, 379/ and the scope of the election (local or
national) was not deemed material in determining its political nature. Thus, municipal elections in Italy, 380/ in
Mexico, 381/ and in Canada 382/ were held to be expatriatory foreign political elections.

The United States Supreme Court stated that, when an election is nonpolitical in the colloquial sense, and
participation therein by Americans could not possibly have any effect on the foreign relations of the United States,
the election was not to be considered a political one for purposes of expatriation under the 1940 statutory provision.
383/

Elections which were essentially opinion polls conducted under public auspices, with advisory effect only, such as
the dominion plebiscite relating to military service conducted in Canada on April 2, 1942, 384/ and a plebiscite
conducted in Rumania on March 2, 1941, to permit the Rumanian nation to express its approval or disapproval of
the manner in which that country was then being governed 385/ were not deemed "political elections," and such
rulings were regarded as being in general conformity with the definitive standards set forth in the two paragraphs
above. (Revised)

On the other hand, in view of the Supreme Court statement mentioned above, an early administrative ruling 386/
that a local option election in Canada to determine whether beer and wine should be sold under the provisions of a
liquor control act constituted a "political election" within the meaning of the statutory provision, might well have
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merited reconsideration. (Revised)

Elections in the Dominican Republic from January 13, 1941, to December 15, 1960, inclusive, and all elections in
Rumania between December 3, 1950, and March 5, 1961, 387/ were not regarded as "political elections" within the
meaning of the two relevant statutory provisions, it appearing that the selection of candidates and their tenure in
office were predetermined rather than dependent upon the outcome of the elections, and that legislative issues
received merely pro forma approval. Since no genuine political contests were conducted in the sense that the element
of choice were conducted in the sense that the element of choice and a free, decisive expertise of the franchise were
lacking, such elections could not be regarded as having the characteristics of a "political election" in the colloquial
sense.

While some United States district courts held that Japanese elections conducted in 1946 and 1947 to select members
of the Diet were not "political elections" in a "foreign state", because of the presence in Japan of American occupation
forces and their supervision of the balloting, 388/ a later appellate decision ruled to the contrary on both questions.
389/ The Congress seemingly agreed with the latter viewpoint for it enacted special legislation providing for the
expeditious naturalization of Japanese who had been divested of United States nationality in the manner stated.
390/

Analogous to the rulings last stated above were the determinations that the American-occupied zone of Germany
was a "foreign state" and that the 1946 election held there under American auspices for the purpose of choosing a
constitutional assembly was a "political election." 391/ Similar conclusions were reached when the voting occurred
in the British zone of Germany in an election conducted on August 14, 1949, to determine the membership of the
Bundestag. 392/

(3) Restrictions upon expatriation - 1940 and 1952 statutes. The existence of a state of war was not a bar to
expatriation based upon voting in a foreign political election.

Under both statutes, foreign voting while within the United States, or one of its outlying possessions did not cause a
loss of citizenship unless and until the citizen established a residence outside such areas. 393/ However, if the citizen
was physically present in the foreign state when he voted, citizenship was immediately lost even though his
residence, as statutorily defined, was then within the United States or an outlying possession thereof.

While section 403(b) of the Nationality Act of 1940 provides that expatriation of foreign voting pursuant to section
401(e) of that statute cannot occur when the citizen is under 18 years of age, such voting by one under the age of 18
resulted in expatriation under former section 349(a)(5), unless, within 6 months after his 18th birthday, he took the
disaffirming action specified in current section 351(b). (Revised)

(4) Voting in a foreign election (probative value of admissions). When the "preponderance-of-evidence" rule set forth
in current section 349(c) was applicable, a citizen's uncorroborated admission that he consciously voted in a foreign
political election, could in itself amount to the preponderance of evidence required to establish the actual act of
voting and consequent loss of nationality. 394/ Moreover, the admission in question could even satisfy the "clear,
unequivocal and convincing evidence" rule which prevailed in a proceeding begun before September 26, 1961 (see
INTERP 349.1(f)(2)).

To meet both evidentiary rules described in the paragraph above, the citizen's testimony (admission) had to clearly
establish the nature of the election, when and where it took place, and the citizen's recognition of the distinction
between casting a ballot and the performance of some other act, such as a registration for voting purposes, which
may be connected with, but fell short of, an actual exercise of the franchise. (Revised)

Where a citizen subsequently repudiated an admission, probative under the criteria specified above, the performance
of the expatriatory act was no longer regarded as having been established by "clear, convincing and unequivocal"
evidence, 395/ or even by a preponderance of the evidence, and corroborative proof of voting was required.

An admission which was later repudiated could be found to satisfy both evidentiary rules when the admitted act of
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voting was confirmed from related official voting records, or where the admission was supported by other credible,
corroborative evidence establishing that the citizen had voted. Furthermore, where such corroborative evidence
appeared of record, the fact that the voting could not be confirmed from official voting records, because they either
had been destroyed or otherwise not maintained, did not have an adverse effect upon the ruling.

Ordinarily, a repudiated admission was considered insufficient to satisfy the "clear, convincing and unequivocal"
evidence rule when there was a showing that existing official records relating to the election in which the voting
allegedly occurred failed to corroborate the voting. Moreover, in the face of such showing, an unrepudiated
admission did not satisfy the preponderance rule, 396/ unless additional credible, corroborative proof of the voting
was forthcoming. This last ruling, however, was not construed as necessarily requiring a corroborative check of
foreign voting records as a preliminary to a finding of nationality loss, when there was an unrepudiated, clear, and
unequivocal admission which left no doubt that the citizen had voted.

(b) Effect of Afroyim v. Rusk. The United States Supreme Court decision in Afroyim v. Rusk 397/ found section
401(e) of the Nationality Act of 1940 to be unconstitutional, thereby overruling the court's earlier decision in Perez v.
Brownell, 398/ which had upheld the constitutionality of that section. In Perez, the court had specifically held that
the enactment of the section was a valid exercise of the Implied power of Congress to regulate foreign affairs, and
that loss of nationality occurred thereunder, even though the citizen did not intend to give up his United States
citizenship when he voted. On the other hand, in Afroyim, the court ruled that Congress has no express or implied
power under the Constitution to expatriate a citizen without his assent and that, under the Fourteenth Amendment,
every citizen has a right to remain a citizen unless he voluntarily relinquishes his citizenship.

It was clear that, by reason of Afroyim, a United States citizen who voluntarily voted in a foreign political election
could no longer be regarded as having undergone expatriation by such action under section 401(e) of the Nationality
Act of 1940 or, when applicable, under the identical provisions of former section 349(a)(5). 399/ (Revised)

(c) Section 349(a)(5) repealed. By the Act of October 10, 1978, section 349(a)(5) was officially repealed. 399a/
(Added)
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Footnotes

FN 373/ Cf. 1 I. & N. Dec. 536 (1943).

FN 374/ Cf. INTERP 349.2(a)(3), supra.

FN 375/ Cf. INTERP 349.3(a)(6), (7), and (8) supra.

FN 375a/ Repealed by Act of October 10, 1978; P.L. 95-432. (Added)

FN 376/ 3 I. & N. Dec. 829 (1950).

FN 377/ 2 I. & N. Dec. 82 (1944).

FN 378/ Board of Immigration Appeals, file 56152/885, September 4, 1943.

FN 379/ Akio Kuwahara v. Acheson, 96 F. Supp. 38 (1951).

FN 380/ Bisceglia v. Acheson, 196 F. 2d 865 (1952); 11 I. & N. Dec. 12 (1965).

FN 381/ Miranda v. Clark, 180 F. 2d 257 (1950); 9 I. & N. Dec. 516 (1961).

FN 382/ 1 I. & N. Dec. 267 (1942); 10 I. & N. Dec. 68 (1962).

FN 383/ Perez v. Brownell, 356 U.S. 44 (1958).

FN 384/ 1 I. & N. Dec. 239 (1942).

FN 385/ Moldoveanu v. Dulles, 168 F. Supp. 1 (1958).

FN 386/ 2 I. & N. Dec. 427 (1947).

FN 387/ Cf. State Department instruction, June 28, 1961, file CO 349-P, Part XIII.

FN 388/ See Yamamoto v. Acheson, 93 F. Supp. 346 (1950).

FN 389/ Acheson v. Mariko Kuniyuki, 189 F. 2d 741 (1951), cert. denied, 342 U.S. 942 (1952).

FN 390/ Cf. INTERP 402.

FN 391/ Acheson v. Wohlmuth, 196 F. 2d 866 (1952), cert. denied, 344 U.S. 833 (1952).
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FN 392/ 4 I. & N. Dec. 486 (1951).

FN 393/ See sec. 403(a), 1940 Act, and current sec. 351(a)

FN 394/ 11 I. & N. Dec. 12 (1965).

FN 395/ Gonzalez-Jasso v. Rogers, 264 F. 2d 584 (1959); 9 I. & N. Dec. 578 (1962).

FN 396/ 11 I. & N. Dec. 186 (1965), cf. INTERP 349.1(f)(2)(ii).

FN 397/ 387 U.S. 253 (1967).

FN 398/ 356 U.S. 44 (1958).

FN 399/ There is no option by to take this absolute position, despite the fact that Justice Black, who wrote
the majority opinion in Afroyim, stated in the earlier case of Nishikawa v. Dulles, 356 U.S. 129, 139 (1958) that a
citizen has the right to abandon citizenship, ant that participation in a foreign election may be highly persuasive
evidence in the particular case of a purpose to abandon citizenship.

FN 399a/ Public Law 95-432. (Added)
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Interpretation 349.7 Expatriation by formal renunciation of United States
citizenship.

(a) Before Afroyim v. Rusk.
(b) Effect of Afroyim v. Rusk.

(a) Before Afroyim v. Rusk. (1) Abroad. (i) Statutory development and provisions. Fortified by the Act of July 27,
1868, declaring expatriation to be an inherent right, 400/ the Attorney General of the United States ventured the
opinion that a formal renunciation of United States citizenship abroad should be regarded as an act of expatriation,
if the renunciant emigrated to a foreign country and took the renunciatory action in accordance with its laws with a
view to acquiring its nationality. 401/

Despite the early pronouncement of the Attorney General, as set forth above, the statutes did not provide for loss of
nationality based upon a formal renunciation of citizenship abroad until January 13, 1941, when section 401(f) of the
Nationality Act of 1940 became effective. The provisions of such section, identical with those of current section
349(a)(6), provide that a formal renunciation before a United States diplomatic or consular officer in a foreign state
and in a form prescribed by the Secretary of the State results in expatriation.

(ii) Restrictions upon expatriation. The statutes have never precluded or restricted expatriation by formal
renunciation abroad because of the existence of a state of war.

While expatriation by formal renunciation abroad did not occur under the 1940 statute if the renunciant was less
than 18 years of age, 402/ a renunciant who is under such age will suffer expatriation pursuant to current section
349(a)(6) in the absence of timely elective action specified in current section 351(b).

(2) Within the United States. (i) Prior to January 13, 1941; statutory development and restrictions upon expatriation.
A formal renunciation of United States nationality effecting loss of such status could be accomplished before a
naturalization court in the United States between March 2, 1907, and September 22, 1922, by women who had
derived United States citizenship as a result of marriage, 403/ subsequently terminated. Loss of nationality did not
occur if the renunciation was made during World War I (April 7, 1917 - July 1, 1921, incl.), 404/ unless on the July
date, the woman was still unmarried and manifested no intention to retain United States citizenship.

Expatriation by formal renunciation before a naturalization court could also be achieved on and after September 22,
1922, through January 12, 1941, by a United States citizen woman who married an alien during such period 405/
under circumstances which did not cause loss of nationality, 406/ or by a male citizen on or after May 24, 1934, and
before January 13, 1941, if he married an alien woman within such period. 407/ During the effective period of the
1934 legislation, 408/ neither man nor woman could effectively renounce United States nationality during wartime.
Furthermore, the statute in question provided for automatic voidance of expatriation should war be declared within
one year after a renunciation.

(ii) January 13, 1941; statutory development and restrictions upon expatriation. As originally enacted, effective
January 13, 1941, the Nationality Act of 1940 did not provide for expatriation by formal renunciation made within
the United States. However, the Act of July 1, 1944, made such provision by adding section 401(i) to the 1940 statute,
and that section was continued without change in the present law as section 349(a)(7).

Under the two statutes in question, a formal written renunciation must be made in a form prescribed by the Attorney
General approves it as not contrary to the national defense.

For purposes of section 401(i) of the 1940 statute, World War II terminated on July 25, 1947. 409/ It has also been
determined that, for purposes of current section 349(a)(7), the United States has not been in a state war during the
period of the Viet Nam hostilities, and is not now in a state of war by reason of that conflict. Accordingly, any
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attempt to renounce citizenship within the United States under the current provision, based upon the Viet Nam
conflict, should be regarded as ineffectual. 410/

Minority, which generally precluded or restricted nationality loss flowing from most otherwise effective
expatriatory acts, in the absence of express statutory age restriction, was regarded as an effective defense to
expatriation in cases involving renunciation under section 401(i) of the 1940 statute, 411/ it being noted that the
general age restriction appearing in section 403(b) of that enactment has no application to section 401(i).

(b) Effect of Afroyim v. Rusk. The decision in Afroyim v. Rusk 412/ stated that Congress lacked the constitutional
power to deprive a person of United States citizenship without his assent, and that every citizen has a constitutional
right to remain a citizen unless he voluntarily relinquishes citizenship. Since a citizen who voluntarily renounces
citizenship in the manner required by secs. 401(f) and (i) of the Nationality Act of 1940 or current secs. 349(a)(6) and
(7) is, in somewhat different words, voluntarily relinquishing citizenship, it is clear that Afroyim has had no effect
upon the validity of the sections in question, and the Attorney General's Statement of Interpretation and the rules
implementing it, 413/ as well as a subsequent decision by the Board of Immigration Appeals, 413a/ have drawn
that conclusion. Moreover, this position is consistent with the observation of Chief Justice Warren, dissenting in
Perez v. Brownell, 414/ to the effect that "It has long been recognized that citizenship may ... be voluntarily
renounced through exercise of the right of expatriation," and with a statement in Nishikawa v. Dulles 415/ made by
Justice Black who wrote the majority opinion in Afroyim, to wit, "Of course a citizen has the right to abandon or
renounce his citizenship and Congress can enact measures to regulate and affirm such abjuration."
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Foonotes

FN 400/ See INTERP 356.

FN 401/ 14 Op. Atty. Gen. 295 (1873).

FN 402/ Apply secs. 401(f) and 403(b), 1940 Act.

FN 403/ See INTERP 341.1(a).

FN 404/ Cf. last proviso, sec. 2, Act of March 2, 1907.

FN 405/ Sec. 3, Act of September 22, 1922, as amended by the Acts of July 3, 1930, March 3, 1931.

FN 406/ See INTERP 324.1(a)(4). (Revised)

FN 407/ Sec. 3, Act of May 24, 1934.

FN 408/ Repealed January 13, 1941 by sec. 504, Nationality Act of 1940.

FN 409/ See sec. 3, Act of July 25, 1947 (61 Stat. 451).

FN 410/ Gen. Coun., file CO 349-P, Feb. 23, 1967.

FN 411/ Cf. McGrath v. Tadayasu Abo, 186 F. 2d 766 (1951), cert. denied, 342 U.S. 832 (1951).

FN 412/ 387 U.S. 253 (1967).

FN 413/ Attorney General's Statement of Interpretation Concerning Expatriation of United States Citizens,
January 18, 1969 (34 F.R. 1079), and State Department Airgrams dated May 16 and August 27, 1969, see Appendices
A, B and D  to INTERP 349. (Revised)

FN 413a/ Matter of Jolley, Int. Dec. 2039 (1970), affirmed Jolley v. Immigration and Naturalization Service,
441 F.2d 1245 (C.A. 5, 1971), cert. den. 404 U.S. 1946 (1971).

FN 414/ 356 U.S. 44 at page 68 (1958).

FN 415/ 356 U.S. 129, concurring opinion at page 139 (1958).
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Interpretation 349.8 Expatriation by military desertion.

(a) Before Trop v. Dulles.
(b) Effect of Trop v. Dulles.
(c) Section 349(a)(8) repealed.

(a) Before Trop v. Dulles. (1) Statutory development and provisions. Prior to January 13, 1941, desertion from the
military and naval forces of the United States was an expartriative act under the Act of March 3, 1865 (sec. 1996,
1998, R. S., 1878), the same statutes which made such action a bar to naturalization. 416/ A court martial conviction
of desertion from the United States military or naval service in time of war resulted in expatriation under these
statutory provisions.

The similar original expatriation provisions of section 401(g), Nationality Act of 1940, effective January 13, 1941,
were amended by the Act of January 20, 1944, to preclude loss of nationality thereunder, unless the requisite court
martial conviction was followed by the citizen's dishonorable discharge from the armed services, and to provide a
means by which the expatriate could immediately regain his nationality by resumption of service in the armed
forces.

Former section 349(a)(8), 416a/ effective December 24, 1952, was a substantial reenactment of the 1940 statutory
provisions in their amended form but, unlike its predecessor, it also provided for expatriation upon desertion from
the air force. (Revised)

(2) Restrictions upon expatriation. Expatriation upon this ground prior to the 1940 enactment was not restricted
upon the basis of the citizen's age. 417/ While the 1940 statute 418/ precluded loss of nationality by this method if
the person concerned was under 18 years of age, the provisions under former section 349(a)(8) provided for no
restriction based upon age. 419/ (Revised)

(b) Effect of Trop v. Dulles. The United State Supreme Court, in Trop v. Dulles, 420/ held that section 401(g) of the
1940 statute, decreeing loss of citizenship upon conviction and discharge for desertion in wartime, was penal in
nature and constituted cruel and unusual punishment in violation of the Eighth Amendment, and that therefore,
section 401(g) was unconstitutional.

Moreover, since the Supreme Court decision in Trop also indicated that the Act of 1865, mentioned in (a) above, upon
which the 1940 Act was based, was also penal and since the former section 349(a)(8) substantially reenacted the
provisions of the 1940 Act, it was the view of the Service that these statutes suffered from the same constitutional
defects as section 401(g) and that expatriation could no longer be found to have occurred under any of these
provisions. Previous adjudications of loss of nationality under all of these sections of law were, therefore, nullified.
421/ (Revised)

(c) Section 349(a)(8) repealed. By the Act of October 10, 1978, section 349(a)(8) was officially repealed. 421a/
(Added)
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Footnotes

FN 416/ See INTERP 314

FN 416a/  Repealed by Act of October 10, 1978; P.L. 95-432. (Added)

FN 417/ See In re Carver, 142 F. 623 (1905).

FN 418/ Sec. 403(b).

FN 419/ Sec. 351(b).

FN 420/ 356 U.S. 86 (1958).

FN 421/It is interesting to note that, while Justice Black concurred with the majority in Trop, his concurrence with
the majority in Nishikawa v. Dulles, 356 U.S. 129, 139, decided on the same day as Trop, reflects his statements to
the effect that a citizen has the right to abandon citizenship, that Congress can enact measures to regulate and affirm
such abjuration, and that "desertion from our armed forces" may be highly persuasive evidence in the particular case
of a purpose to abandon citizenship.

FN 421a/ Public Law 95-432. (Added)
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Interpretation 349.9 Expatriation based upon treason and subversive activity.

(a) Before Afroyim v. Rusk.
(b) Effect of Afroyim v. Rusk.

(a) Before Afroyim v. Rusk. (1) Statutory provisions and restrictions upon expatriation. Treason is defined by the
Constitution 422/ as levying war against the United States, or adhering to their enemies, giving them aid and
comfort and, as thus defined, may be committed with expatriative effect by a citizen residing within or without the 
territorial limits of the United States and its outlying possessions, 423/ if and when convicted thereof by a court
martial or by a court of competent jurisdiction.

As originally drawn, current section 349(a)(9) reenacted section 401(h) of the Act of October 14, 1940, the first
statute to provide for expatriation based upon treason. However, the amendatory legislation of September 3, 1954
(see p. 202.1, law book), broadened the present section to include certain violations encompassed by 18 U.S.C. 2383,
2384, 2385 and, in some instances, a conspiracy to commit such violations newly added to section 349(a)(9) by the
1954 enactment does not occur under that section, as amended, unless such violation was committed on or after
September 3, 1954, and there is a conviction thereof by a court martial or a court of competent jurisdiction.

The age of the offender has never been a statutory bar to expatriation under the above provisions. 424/

(b) Effect of Afroyim v. Rusk.  The effect of the decision in Afroyim v. Rusk upon the validity of the expatriative
provisions referred to in (a) above has not as yet been determined.
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Footnotes

FN 422/ Art. III.

FN 423/ Tomoya Kawakita v. U.S., 343 U.S. 717, 732 (1952).

FN 424/ See sec. 403(b), 1940 Act; current sec. 351(b)
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Interpretation 349.10 Expatriation resulting from action to evade military service.

(a) Before Trop v. Dulles, Kennedy v. Mendoza-Martinez, and Rusk v. Cort.
(b) Effect of Trop v. Dulles, Kennedy v. Mendoza-Martinez, and Rusk v. Cort.
(c) Section 349(a)(10) repealed.

 (a) Before Trop v. Dulles, Kennedy v. Mendoza-Martinez, and Rusk v. Cort. (1) Statutory development and
provisions. Through January 12, 1941, under the Act of March 3, 1865 (reenacted as sections 1996 and 1998, R.S.,
1878) and enrolled draftee lost his United States citizenship if he departed from the United States or the district of
his enrollment with intent to avoid conscription for military or naval service, although beginning on August 3, 1912,
expatriation was limited to cases of wartime evasion. 425/ As indicated in INTERP 349.8(a)(1), supra, the same
aforementioned sections also provided for expatriation based upon desertion from the military and naval services.

The Nationality Act of 1940, effective January 13, 1941, did not include expatriatory provisions such as those
described above until the Act of September 27, 1944, added section 401(j) to the statute. Both section 401(j) and its
successor, current section 349a(10), provided for loss of nationality as a result of "departing from" or "remaining
outside" the United States in wartime for the purpose of evading training and service in specified branches of the
armed forces and, with the exception of a rebuttable presumption contained in current provision, the sections are
practically identical in their terms. Under the presumption in question, a departure or absence from the United States
by a citizen who failed to comply with any provision of a conscription statute, was prima facie presumed to be for
the purpose of evading the required training and service.

(2) Rulings. (i) Inapplicability to members of armed forces. It was held that section 401(j) had application only to
citizens who sought to evade service prior to their actual induction into the armed forces. Thus, a member of the
armed forces who remained outside the United States for the purpose of avoiding service did not lose nationality
thereunder. 426/

(ii) Age restriction upon expatriation. The Attorney General ruled 427/ and at least one court concurred in the ruling
428/ that minority, often a bar to expatriation, did not preclude loss of nationality under the provisions of the 1940
statute in the absence of any specific age restriction contained therein. 429/

While the Attorney General's ruling set forth just above did not expressly state that persons under 18 years of age
were legally incapable of losing citizenship pursuant to section 401(j), the Board of Immigration Appeals 430/ had
reached that conclusion based upon the opinions rendered in the earlier administrative decisions. In passing, the
Board had observed that the obligation to submit to military training and service under the conscription statute did
not arise until the registrant had attained his 18th birthday.

(iii) Motive to evade service must underlie departure or absence. Absence from the United States which commenced
prior to the enactment of section 401(j) did not result in expatriation unless it had been established that the citizen
remained absent thereafter in order to evade military service. 431/

The evidence establishing that an absence was for the purpose of evading service was required to show clearly 432/
that the citizen had a desire to return, but was deterred in his resolve primarily by reluctance to serve in the armed
forces. 433/ Thus, expatriation did not occur when there had been lengthy foreign residence prior to the outbreak of
World War II, and evidence of family responsibilities in the foreign domicile which the citizen claimed as the reason
for his continued absence. 434/

However, a citizen's testimony as to his motive might be overcome by his contradictory conduct 435/ or by prior
contradictory statements made to a board of special inquiry. 436/ But, when a citizen's conduct permitted of two or
more reasonable inferences, one favorable and the other or others unfavorable, a finding of expatriation should not
have been made by a process of reasoning that gave no weight to the favorable inferences and reached its conclusion
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by pyramiding one unfavorable inference upon another. 437/

A ruling of the Board of Immigration Appeals that the motive underlying an absence will be imputed from a parent
to his child 438/ was subsequently rejected by the Board, 439/ and the Service viewpoint was changed accordingly.
The difficulty in establishing that the motive underlying an absence was to evade service had been alleviated
somewhat by the prima facie presumption contained in the current provisions, but such presumption applied only
when the failure to comply with a compulsory service law occurred on or after December 24, 1952. 440/

(b) Effect of Trop v. Dulles, Kennedy v. Mendoza-Martinez, and Rusk v. Cort. As stated in INTERP 349.8(b), supra,
the expatriatory desertion provisions of the Act of March 3, 1865 (reenacted as sections 1996 and 1998, R.S., 1878)
were regarded as unconstitutional be reason of the United States Supreme Court decision in Trop v. Dulles. 441/
Moreover, the thrust of that decision was such that it was regarded as having also rendered unconstitutional the
expatriatory draft evasion provisions of this earlier legislation. Furthermore, the Supreme Court declared
unconstitutional section 401(j) of the 1940 statute 442/ and former section 349(a)(10), 443/ on the ground that they
were penal in nature and as such could not constitutionally stand, lacking as they did the procedural safeguards
guaranteed by the Fifth and Sixth Amendments. (Revised)

Accordingly, by reason of the Supreme Court rulings referred to in the paragraph immediately above, loss of
nationality could no longer be found to have occurred under any of the statutory provisions mentioned in this
interpretation, and previous adjudications of such loss thereunder were deemed to have been nullified. (Revised)

(c) Section 349(a)(10) repealed. By the Act of September 14, 1976, section 349(a)(10) was repealed. 443a/ (Added)



Service Law Books

INSERTS

Footnotes

FN 425/ See amendatory Act of August 3, 1912.

FN 426/ 2 I. & N. Dec. 276 (1945).

FN 427/ 2 I. & N. Dec. 390 (1946).

FN 428/ Valdez v. McGranery, 114 F. Supp. 173 (1953).

FN 429/ See sec. 403(b).

FN 430/ 3 I. & N. Dec. 141, 150 (1948).

FN 431/ 2 I. & N. Dec. 378 (1946).

FN 432/ 4 I. & N. Dec. 452 (1951).

FN 433/ 2 I. & N. Dec. 910 (1947).

FN 434/ 2 I. & N. Dec. 861 (1947).

FN 435/ 6 I. & N. Dec. 146 (1954).

FN 436/ Vidales v. Brownell, 217 F. 2d 136 (1954).

FN 437/ 3 I. & N. Dec. 141 (1948); 3 I. & N. Dec. 347 (1948).

FN 438/6 I. & N. Dec. 485 (1955).

FN 439/ 9 I. & N. Dec. 30 (1960).

FN 440/ 6 I. & N. Dec. 379 (1954); also see  8 I. & N. Dec. 78 (1959).

FN 441/ 356 U.S. 86 (1958).

FN 442/ Kennedy v. Mendoza-Martinez, 372 U.S. 144 (1963).

FN 443/ Rusk v. Cort, 372 U.S. 144 (1963).

FN 443a/ 90 Stat. 1258 (Added)
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Appendix A

*Attorney General's Statement of Interpretation Concerning Expatriation of United States Citizens

January 18, 1969

In Afroyim v. Rusk, 387 U.S. 253 (1967), the Supreme Court held unconstitutional section 401(e) of the National Act
of 1940, which provided that a citizen of the United States shall lose his citizenship by voting in a foreign political
election. 1/

The sweeping language of the Afroyim opinion raises questions as to its effect on the validity of expatriation as to its
effect on the validity of expatriation provisions, other than those relating to voting, in the Immigration and
Nationality Act ("the Act") or in former law preserved by section 405(c) of the Act, 8 U.S.C. 1101, note. 2/ These
questions are of importance to the Department of State in the administration of the passport laws and to the
Immigration and Naturalization Service of the Department of Justice in the administration of the immigration laws.

Of course, the ultimate determination of the effect of Afroyim is a matter for the courts. The Act empowers the
Attorney General, however, to determine Afroyim's effect on the Act for administrative purposes. 3/ This Statement
of Interpretation will serve to guide both the Department of State and the Immigration and Naturalization Service in
the performance of their functions insofar as they involve questions of loss of citizenship.

1. Section 401(e) of the 1940 Act had been ruled constitutional in the Court's earlier decision in Perez v. Brownell,
356 U.S. 44 (1958). The majority opinion in Perez rejected the argument that "the power of Congress to terminate
citizenship depends upon the citizen's assent." 356 U.S. at 61.  Afroyim expressly overruled Perez and held, in
agreement that the Government is without power to deprive a citizen of his citizenship for voting in a foreign
election. 387 U.S. at 267. The rule laid down in Afroyim is that a United States citizen has a constitutional right to
remain a citizen "unless he voluntarily relinquishes that citizenship." 387 U.S. at 268.

Afroyim did not expressly address itself to the question of defining what declarations or other conduct can properly
be regarded as a "voluntary relinquishment" of citizenship. As a consequence, it did not provide guidelines of
sufficient detail to permit me to pass definitively upon the validity of other expatriating provisions of the Act. It did,
however, stress the constitutional mandate that no citizen born or naturalized in the United States can be deprived
of his citizenship unless he has "voluntary relinquished" it.

On the question of what constitutes "voluntary relinquishment", we must look to earlier cases in the Supreme Court.
Some guidance may be found in earlier opinions of the Justices who joined in the Court's opinion in Afroyim.
Particularly relevant are the Chief Justice's dissent in Perez, which was cited in Afroyim with approval, and the
concurring opinion of Justice Black (who wrote the opinion of the Court in Afroyim) in Nishikawa v. Dulles, 356 U.S.
129, 138 (1958), decided the same day as Perez.

In Perez, the Chief Justice stated (356 U.S. at 68-69; footnotes omitted):

It has long been recognized that citizenship may not only be voluntarily renounced through exercise of the right of
expatriation but also by other actions in derogation of undivided allegiance to this country. While the essential
qualities of the citizen-state relationship under our Constitution precludes the exercise of governmental power to
divest United States citizenship, the establishment of that relationship did not impair the principle that conduct of a
citizen showing a voluntary transfer of allegiance is an abandonment of citizenship. Nearly all sovereignties
recognize that acquisition of foreign nationality ordinarily shows a renunciation of citizenship. Nor is this the only
act by which the citizen may show a voluntary abandonment of his citizenship. Any action by which he manifests
allegiance to a foreign state may be so inconsistent with the retention of citizenship as to result in loss of that status.
In recognizing the consequences of such action, the Government is not taking away United States citizenship to
implement its general regulatory powers, for, as previously indicated, in my judgment citizenship is immune from
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the divestment under these powers. Rather, the Government is simply giving formal recognition to the inevitable
consequences of the citizen's own voluntary surrender of his citizenship.

In Nishikawa, Mr. Justice Black stated (356 U.S. at 139):

Of course a citizen has the right to abandon or renounce his citizenship and Congress can enact measures to regulate
and affirm such abjuration. But whether citizenship has been voluntarily relinquished is a question to be determined
on the facts of each case after a judicial trial in full conformity with the Bill of Rights. Although Congress may
provide rules of evidence for such trials, it cannot declare that such equivocal acts as service in a foreign army,
participation in a foreign election or desertion from our armed forces, establish a conclusive presumption of
intention to throw off American nationality. Cf. Tot v. United States, 319 U.S. 463. Of course such conduct may be
highly persuasive evidence in the particular case of a purpose to abandon citizenship.

The foregoing quotations do not come from majority opinions, and Afroyim does not adopt them. Indeed, Afroyim
does not reach the question of whether it may be possible under some circumstances for allegiance to be transferred
or abandoned without constituting a voluntary relinquishment of the status of citizenship. That question must await
further court decisions. Under any reading of Afroyim however, it is clear that an act which does not reasonably
manifest an individual's transfer or abandonment of allegiance to the United States cannot be made a basis for
expatriation.

2. For administrative purposes, and until the courts have clarified the scope of Afroyim, I have concluded that it is
the duty of Executive officials to apply the Act on the following basis. "Voluntary relinquishment" of citizenship is
not confined to a written renunciation, as under section 349(a)(6) and (7) of the Act, 8 U.S.C. 1481(a)(6) and (7). It can
also be manifested by other actions declared expatriative under the Act, if such actions are in derogation of
allegiance to this country. Yet even in those cases, Afroyim leaves it open to the individual to raise the issue of intent.

Once the issue of intent is raised, the Act makes it clear that the burden of proof is on the party asserting that
expatriation has occurred. 4/ Afroyim suggests that this burden is not easily satisfied by the Government. In the
words of Justice Black quoted above from his concurring opinion in Nishikawa, the voluntary performance of some
acts can "be highly persuasive evidence in the particular case of a purpose to abandon citizenship." Yet some kinds of
conduct, though within the proscription of the statute, simply will not be sufficiently probative to support a finding
of voluntary expatriation.

For instance, it is obviously not enough to establish a voluntary relinquishment of citizenship that an individual
accepts employment as a public school teacher in a foreign country. This I have already decided in the case of a dual
national, Matter of Sally Ann Becher, 12 I. & N. Dec. 380; Interim Decision 1771 (August 21, 1967). A different case
would be presented by an individual's acceptance of an important political post in a foreign government. 5/

A similar approach can be taken with respect to service in a foreign army, depending on the particular circumstances
involved. Thus, an individual who enlists in the armed forces of an allied country does not necessarily evidence that
by so doing he intends to abandon his United States citizenship. But it is highly persuasive evidence, to say the least,
of an intent to abandon his United States citizenship if one enlists voluntarily in the armed forces of a foreign
government engaged in hostilities against the United States. 6/

The examples mentioned above are, of course, merely illustrative. In each case the administrative authorities must
make a judgment, based on all the evidence, whether the individual comes within the terms of an expatriation
provision and has in fact voluntarily relinquished his citizenship. In order to avoid conflicts in interpretation
between the Department of State and the Immigration and Naturalization Service, these agencies should undertake
to consult with each other; if any substantial difference should arise as to any particular type of situation, it should
be referred to the Attorney General for resolution.

3. Finally, note should be made as to the scope of this Statement of Interpretation. I believe the Afroyim principles
reach, and therefore this Statement covers, all of section 349(a) of the Act, section 350 insofar as it relates to dual
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nationals born or naturalized in the United States, and section 405(c) insofar as it purports to continue the
effectiveness of individual losses of nationality under the similar provisions of sections 401 and 404 of the
Nationality Act of 1940.

There are additional considerations relating to dual nationals born abroad which may affect their acquisition and
retention of United States citizenship. This matter is currently in litigation. 7/ Hence this Statement does not
necessarily apply to loss of United States citizenship acquired as a result of birth abroad of a citizen parent or
parents.

This Statement has no application to a revocation of naturalization unlawfully procured. See Afroyim v. Rusk, 387
U.S. at 267, n. 23.
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Footnotes

* Published 34 FR 1079, January 23, 1969; 42 Op. Atty. Gen. 34 (1969).

FN 1/ This provision was reenacted as section 349(a)(5) of the Immigration and Nationality Act, 8 U.S.C.
1481(a)(5). The latter is therefore also unconstitutional under Afroyim.

FN 2/ In Trop v. Dulles, 356 U.S. 86 (1958), the Court held unconstitutional section 349(a)(8) of the Act, pertaining
to desertion from the armed forces, and in Kennedy v. Mendoza-Martinez, 372 U.S. 144 (1963), it held
unconstitutional section 349(a)(10), pertaining to leaving the United States to avoid military service. In Schneider v.
Rusk, 377 U.S. 183 (1964), the Court invalidated section 352(a)(1), 8 U.S.C. 1484(a)(1), pertaining to residence in a
foreign country by a naturalized citizen.

FN 3/ Section 103(a) of the Act, 8 U.S.C. 1103(a).

FN 4/ Section 349(c) of the Act, added in  1961, 8 U.S.C. 1481(c).

FN 5/ See section 349(a)(4)(A) and (B) of the Act, 8 U.S.C. 1481(a)(4)(A) and (B).

FN 6/ See section 349(a)(3), 8 U.S.C. 1481(a)(3).

FN 7/ Bellei v. Rusk, awaiting decision in the United States District Court for the District of Columbia. (See Rogers
v. Bellei, 401 U.S. 815 (1971).) (Revised)
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Appendix B

Department of State Airgram of May 16, 1969, Relating to the Effect of the Afroyim Decision

FROM : Department of State Date: May 16, 1969

SUBJECT : CITIZENSHIP AND PASSPORTS - Attorney General's Statement of Interpretation of the Effect of
Afroyim v. Rusk

REF : CA-9211, June 1, 1967; 8 FAM 225.13 and 225.14, Procedures

A. BACKGROUND

On January 18, 1969, the Attorney General issued a Statement of Interpretation of the Supreme Court decision in the
case of Afroyim v. Rusk. In his Statement, the Attorney General suggested, "In order to avoid conflicts in
interpretation between the Department of State and the Immigration and Naturalization Service, these agencies
should undertake to consult with each other; if any substantial difference should arise as to any particular type of
situation, it should be referred to the Attorney General for resolution."

The Department and the Immigration and Naturalization Service have agreed on certain general principles to be
applied in the light of Afroyim and the Attorney General's Statement of Interpretation. Although these principles do
not cover all statutory expatriative acts under all circumstances, it is believed they will cover most cases that have
arisen or may arise.

B. SUBSTANCE OF STATEMENT OF INTERPRETATION

The Attorney General noted that Section 401(e) of the Nationality Act and Section 349(a)(5) of the Immigration and
Nationality Act were rendered unconstitutional by Afroyim v. Rusk. His Statement of Interpretation is to serve as a
guide to the Department and the Immigration and Naturalization Service in performing their functions as they
involve other questions of loss of citizenship.

He noted that the rule laid down by Afroyim is that a United States citizen has a constitutional right to remain a
citizen "unless he voluntarily relinquishes that citizenship." Afroyim did not, however, address itself to what
declarations or other conduct could be regarded as "voluntary relinquishment of citizenship." Therefore, it was
necessary to look to earlier decisions of the Court. Particular notice was taken of the dissenting opinion of the Chief
Justice in Perez v. Brownell, and to the concurring opinion of Justice Black in Nishikawa v. Dulles. The gist of the
language quoted from those opinions led the Attorney General to the belief that under any reading of Afroyim an act
which does not reasonably manifest an individual's transfer or abandonment of allegiance to the United States
cannot be made a basis for expatriation.

Voluntary relinquishment is not confined to a written renunciation as provided by statute. It can also be manifested
by other actions declared expatriative by Congress if such actions are in derogation of allegiance. Therefore, loss of
United States nationality can result if a person commits an act made expatriating by statute if he voluntarily
relinquishes that nationality by conduct manifesting an intention to transfer or abandon his United States allegiance.
However, in these cases, Afroyim leaves it open to the individual to raise the issue of intent. Once the issue of intent is
raised, the burden of proof is on the party asserting that expatriation has occurred.

In each case, the administrative authorities must make a judgment based on all the evidence, whether the individual
comes within the terms of an expatriation provision and has voluntarily relinquished his United States citizenship.

C. DEVELOPMENTS SINCE ISSUANCE OF ATTORNEY GENERAL'S STATEMENT OF INTERPRETATION



Service Law Books

INSERTS

In February 1969 a three-judge Federal District Court in the District of Columbia held, in Bellei v. Rusk, that Section
301(b) is unconstitutional on the ground that it deprives an individual of his United States citizenship without due
process of law contrary to the Fifth Amendment. This decision will be appealed by the Government directly to the
Supreme Court.

In March 1969 a Federal District Court in California in Baker v. Rusk held that a native born United States citizen
was not expatriated under Section 2 of the Act of March 2, 1907 by taking an oath of allegiance in 1926 to King
George V in connection with his admission to the practice of law in Canada. Referring to Afroyim and the Attorney
General's Statement of Interpretation, the Court held that the Government "has not met the burden of establishing its
claim that the plaintiff has abandoned his allegiance to the United States." It seems clear that on all the facts of the
case, as set forth in the Court's opinion, the Court concluded that Baker's oath of allegiance was not a meaningful
oath. It has not yet been decided whether the Government will seek review of this decision.

D. PROCESSING OF CASES

1. In view of the unsettled state of the law regarding expatriation in the wake of the Afroyim decision and inasmuch
as the Departments of Justice and State must apply similar interpretations, no authority is being delegated to the
posts to make final determinations at this time.

2. Every case in which a section of law providing for expatriation applies, other that sections of law declared
unconstitutional by the Supreme Court and on which the Department has previously issued instructions, shall be
developed and submitted to the Department in accordance with the procedures outlined below and in Part E.

3. The Department of State and the Immigration and Naturalization Service have agreed on the following:

(a) Section 349(a)(6) and (7) of the Immigration and Nationality Act are not affected by the Afroyim
decision or the Attorney General's Statement of Interpretation.

(b) The voluntary performance of the following acts is considered highly persuasive evidence of an
intention to relinquish citizenship and will normally result in expatriation:

(1) Naturalization in a foreign state

(2) A meaningful oath of allegiance to a foreign state

(3) Service in the Armed Forces of a foreign state engaged in  hostilities against the United States.

(4) Service in an important political post in a foreign government

(c) The performance of acts coming under statutory expatriative provisions other than those acts listed in
paragraph 3(b) above where there is not persuasive evidence of an intent to transfer or abandon allegiance will
result in expatriation.

(d) Cases involving (1) the voluntary performance of acts listed in paragraph 3(b) above coupled with
persuasive evidence of an intent not to transfer or abandon allegiance, or (2) the voluntary performance of acts
coming under statutory expatriative provisions other than those acts listed in paragraph 3(a) above coupled with
persuasive evidence of an affirmative intent to transfer or abandon allegiance will be decided by the Department
and the Immigration and Naturalization Service on a case by case basis. The Department and the Service will
consult to seek to apply uniform interpretations.

(e) Because of practical and policy considerations and until there is further judicial clarification, persons
who have acquired citizenship by birth abroad under Section 1993 of the Revised Statutes or subsequent Acts who
performed acts described generally as expatriative by statute - other than that described specifically by Section
301(b) --will be treated in the same manner as persons who acquired citizenship under the Fourteenth Amendment.
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4. In all cases the person who has performed an act described as expatriative by statute should be given, to the extent
possible, an opportunity to state fully all of the facts and circumstances, and the motives and purposes surrounding
the expatriative act he performed with emphasis on ascertaining his intent in performing such act. When the person is
dead or unavailable or fails to respond to a request for information concerning the act he performed, every effort
should be made to develop evidence on the circumstances from any available source.

5, The Attorney General's Statement of Interpretation, by its specific terms, has no application to a revocation of
naturalization unlawfully procured. Cases under Section 340 of the Immigration and Nationality Act will be
handled in accordance with existing procedures.

6. Assertation of claims to United States nationality under the Schneider decision and the Afroyim (voting cases)
decision should continue to be handled by the posts in accordance with the instructions in 8 FAM 225.13 and 225.14,
Procedures.

E. PROCEDURAL INSTRUCTIONS FOR POST ACTION IN DEVELOPING CASES FOR SUBMISSION TO THE
DEPARTMENT

1. CASES PENDING IN THE DEPARTMENT

Cases pending in the Department will be the subject of individual operations memoranda to the posts concerned. The
communications will transmit preliminary or final decisions or further instructions in handling the cases.

2. CASES FROM THE POSTS

(a) Cases pending at the posts and new or reactivated cases at the posts should be fully developed, keeping in mind
the information points set forth in part D above. A from FS-176, Passport/Registration Application, and the
Questionnaire should be completed in every case. the FS-176 form will be used to initiate reconsideration of previous
determinations of loss of nationality as well as cases in which citizenship is being considered for the first time.

(b) As one of the initial processing steps in each of these cases, the consular officer shall secure an affidavit in the
applicant's own words, stating all of the facts, circumstances, motives, purposes and intent which contributed or led
to the performance of the expatriative act of assist in determining whether or not a transfer or abandonment of
allegiance has occurred.

3. PROCEDURES FOR SUBMITTING CASES TO DEPARTMENT
Cases should be submitted to the Department with the words "AFROYIM ATTY GEN" written in large red letters at
the top of the form FS-176 or, if appropriate, under cover of an operations memorandum, marked prominently
"AFROYIM ATTY GEN".

All original evidence and correspondence from an applicant or a foreign government as well as the signed post file
copies of correspondence to an applicant or a foreign government must be submitted in support of the form FS-176 of
each individual applicant.

In each case, the responsible consular officer should state, for the record, his opinion of veracity and credibility of the
applicant and his statement.

4. RECONSIDERATION OF PREVIOUS ADVERSE DETERMINATIONS
Initiation of reconsideration of previous determinations of loss of nationality may be made by the person against
whom the previous determination was made or any person claiming United States citizenship through him by filing
the FS-176 form as noted above. It is not considered feasible to give individual notice to each person who is recorded
at each post as the subject of a prior determination of loss of nationality. In view of the enormous number of cases
that are involved, the only practical means of informing the potential citizenship claimants is through extensive
public notice.
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5. PUBLICITY
Each post is requested to give the most extensive publicity to this instruction appropriate for its consular district.
Publicity should be given by newspapers or other mass media unless such publication is not possible or politically
feasible for a particular country or consular district. The substance of the public statement in whatever form it is
given should be as follows:

"A recent Statement of Interpretation of the Attorney General of the United States may result in the reversal of many
previous determinations of loss of United States citizenship. Any person who was the subject of such a determination
or any person who may have a claim to United States citizenship through such person should communicate with this
office."

Appendix C

Department of State Airgram of November 13, 1969, Relating to the Afroyim Decision

FROM :  Department of State  DATE: Nov. 13, 1969

SUBJECT :CITIZENSHIP AND PASSPORTS - Delegation of Authority of
 Document United States Citizen in Certain Cases (PPT 10-7)

REF                : 8 FAM 266.3, Procedures; CA- 2855, May 16, 1969

A.   PURPOSE

To explain new procedures under which consular offices are authorized to document certain United States citizens
without prior review or approval of the Department.

B.   BACKGROUND

The referenced circular airgram required that all expatriation cases be developed at the post and submitted to the
Department for decision.  Experience in the processing of these cases has shown that consular officers are now in a
position to make final decision that expatriation has not resulted in certain types of cases.  Procedural requirements
for establishing citizenship and identity are not changed (8 FAM 243, Procedures).  The procedures for referring
citizenship cases to the Department also remain the same (8 FAM 244.3, Procedures).

C.   GENERAL DELEGATION OF AUTHORITY

Effective immediately all consular offices are, without prior approval from the Department, authorized to register
as a citizen or issue a passport to any applicant who has performed an act made expatriating by statute under the
conditions or circumstances described below.

This authorization is limited to cases in which there is nothing to indicate that the applicant has had his
naturalization judicially revoked or been the subject of prior determination of expatriation made by the Department
of the Immigration and Naturalization Service except where such holding of expatriation has been rendered void as
a result of a decision.  Section 401(e), 401(g), 401(j) and 404 of the Nationality Act and Sections 349(a)(5), 349(a)(8),
349(a)(10) and 352 of the Immigration and Nationality Act have been voided on constitutional grounds by the
Supreme Court.

1.   PERFORMANCE OF ACTS COMING WITHIN PARAGRAPH D 3(c) OF CA-2855 WHERE PERSUASIVE
EVIDENCE OF INTENT TO TRANSFER OR ABANDON ALLEGIANCE IS LACKING.

After full development of a case under the appropriate provisions of 8 FAM and CA-2855 of May 16, 1969, including
the taking of an affidavit of intent concerning transfer or abandonment of allegiance as required in Paragraph D 4 of
CA-2855, a consular officer shall evaluate all relevant and material evidence from any credible source, including the
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applicant's conduct and statements.  The consular officer may then decide for the Department that the applicant has
not expatriated himself under the following laws and circumstances if it is the consular officer's judgment that
persuasive evidence of intent to transfer allegiance to a foreign state or abandon allegiance to the United States has
not been shown.  When such a finding is made, the applicant may be issued a passport or other document of
citizenship or registered as a citizen.

(a)   Section 3 of the Act of March 2, 1907 (Marriage to an Alien). 

Possibilities of resuming citizenship under repatriation statutes need not be considered of the consular
officer decides that there was expatriation by reason of the marriage to an alien.

(b)  Section 4 of the Act of September 22, 1922 (Marriage to Ineligible  Alien)

Those cases in which no affirmative intent to relinquish citizenship was evidenced by the marriage or the
circumstances surrounding the marriage.  Possibilities of resuming citizenship under repatriation statutes need not
be considered if the consular offices decides that there was no expatriation by reason of the marriage to an alien
ineligible to citizenship.

Marriage to an alien, under (a) or (b), accompanied by a voluntary renunciation of United States citizenship
or declaration of allegiance to authorities of the husband's government would be persuasive of an affirmative intent
to relinquish citizenship.  Cases in which there is reliable evidence of these or similar accompanying circumstances
should be submitted for the Department's decision.

(c)  Section 349(a)(2) of the INA and section 401(b) of the NA.

Those cases in which an oath of allegiance was taken to a foreign state as an inseparable incident of service
in the armed forces of a foreign state if, at the time of entry into those armed forces the foreign state was not engaged
in hostilities against the United States and there is no persuasive evidence of an intent to transfer or abandon
allegiance by reason of the military service.  This principle is to be applied also to those cases in which an oath of
allegiance was taken to a foreign state as an inseparable part of a foreign naturalization which was not of itself
expatriating because it was obtained by a minor upon his own application.

If a person takes an oath of allegiance as an inseparable incident of a non-expatriating entry into the armed
forces of a foreign state not at the time engaged in hostilities against the United States, the oath would be highly
persuasive evidence of his intent to transfer or abandon allegiance to the United States if it were taken after the
foreign state became engaged in hostilities against the United States and after the citizenship claimant had the
option to terminate his military service and failed to do so.

Any case in which there is reliable evidence that the foreign military service could have been terminated
voluntarily by the person claiming citizenship, between the inception of the hostilities and the time the oath was
taken, should be sent to the Department for review and decision even if the person has alleged that he did not intend
to transfer or abandon allegiance to the United States by the oath or presented evidence purporting to show that he
had no such intent.

(d)  Section 349(a)(3) of the INA and Selection 401(c) of the NA.

Those cases in which the entry into the armed forces of a foreign state was at a time when that foreign state
was not engaged in hostilities against the United States  and there is no persuasive evidence of intent to transfer or
abandon allegiance by reason of such entry into military service.

When doubt exists on the intent issue because of an applicant's equivocal statements or for other reasons, the
Department's decision should be sought.  The prior processing of some of these cases has shown that they involve
Selective Service delinquents who have already written to a local draft board in the United States expressing intent
to transfer or abandon allegiance by the foreign military service.
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If a consular officer finds that the circumstances of a case give rise to the possibility of such earlier
statements regarding transfer or abandonment of allegiance or relinquishment of United States citizenship, he
should submit the case for review and decision by the Department.

If a foreign state becomes engaged in hostilities against the United States while the citizen is a member of
and serving in the armed forces of such state, and the citizen has the option of terminating his military service but
fails to exercise it within as reasonable time after it becomes available to him, his continued voluntary performance
of military service constitutes highly persuasive evidence of his intention to relinquish citizenship.  Any case
presenting these circumstances should be referred to the Department for review and decision even if the citizenship
claimant has injected as issue or presented evidence that he did not intend to transfer or abandon allegiance to the
United States but continuing the foreign military service at his own will.

(e)  Section 349(a)(4) of the INA and Selection 401(d) of the NA.

Those cases in which the consular office is in possession of reliable information that the office, post or
employment under consideration is not an important political post in the foreign government.  Care should be taken
when the consular officer is considering some positions held by an applicant in another  foreign state on which
information is not readily available in the consular district where a decision is being made.

Examples of positions which the Department would ordinarily consider not be important political posts
and therefore posts which would not result in expatriation are:  ordinary school teachers, nurses, doctors, laborers,
clerical employees, custodial employees, chauffeurs or drivers, mail carriers and lower echelon policemen. 
Conversely, positions which the Department would ordinarily consider to be important political posts the
acceptance of which intent to relinquish citizenship are:  the chief of a foreign state or of a significant geographical
subdivision; a cabinet member or high level official of an executive officer of a city, a member of the national,
provincial, or municipal legislature and the military or civilian chief of the armed forces of a foreign state.

Either of these listings of posts could include other examples and those cited as ordinarily considered not
to be important political posts could include other relatively high positions in foreign governments which do not
involve policy making functions.  Doubtful cases should be submitted for the Department's decision.  For example, it
is conceivable that a politically innocuous occupation such as a school teacher or policeman could, by virtue of a
special relationship of the individual holding such position with the foreign government, be wholly inconsistent
with this undiluted allegiance to the United States.

(f)  Section 350 of the INA

Those cases in which the voluntarily support or claimed benefit of the nationality of a foreign state is
considered by the consular officer not to have been substantial benefit.

Obtaining a driver's license, accepting employment which would not be expatriating under paragraph (e)
above, or asserting a right to purchase land in a zone where ownership is limited to nationals of a foreign state are
examples of benefits ordinarily not considered to be substantial benefits by the Department and, therefore, not
expatriate.  However, where a claim to the foreign nationality is actually made in acquiring the land, as when the
citizen is requesting or applying for title to the land asserts and describes himself as a national of a foreign country,
a claim to foreign nationality is thereby made.  If it is established by persuasive evidence that such act was
accompanied by affirmative intent to relinquish United States citizenship by having a continuous residence for three
years in a foreign state of which he was a national by birth after the attainment of age twenty-two years.

The voluntary use of a foreign passport would ordinarily be considered to have been a substantial benefit
of the nationality of a foreign state (See 8 FAM 225.11 Interpretations).  Also, voting in a foreign election under
certain circumstances could be considered a substantial benefit.  IF be considered a substantial benefit.  If it is
established by persuasive evidence that such act was accompanied by affirmative intent to relinquish United States
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citizenship, the person could thereafter lose citizenship by having a continuous residence for three years in a foreign
state of which he was a national by birth after the attainment of age twenty-two.

2.   PERFORMANCE OF OTHER ACTS MADE EXPATRIATIING BY STATUTE.

Subject to the development of cases and the evaluation of evidence exactly as stated in Paragraph C 1. of this
instruction, consular officers may decide that expatriation has not occurred and may document as a citizen any
applicant whose circumstances meet the conditions noted under the following sections of law.

(a)  Section 2 of the Act of March 2, 1907.

Those cases in which foreign nationality was conferred automatically and without personal application
under a treaty or foreign law; unless the foreign nationality was conferred automatically and without personal
application under a treaty or foreign law; unless the foreign nationality was accepted in the manner provided in
existing interpretations (8 FAM 223, Interpretations), and the alleged citizen with does not inject the question of
intent or, if injecting such question, was unable to prove by preponderance of persuasive evidence that, in accepting
the foreign nationality, he did not intend to transfer or abandon allegiance to U.S.

(b)  Section 349(a)(1) of the INA and Section 401(a) of the NA

Those cases in which naturalization involves a person who derived foreign nationality while under the age
of twenty-one as a result of the naturalization of a parent or parents, or as a result of a naturalization obtained in
behalf of such a person by a parent, guardian or authorized agent.  Failure to comply with the United States
residence requirements of the first provision of one or the other sections will not result in loss of nationality unless it
is clear that the subject willfully failed to comply with those requirements and with the intention of transferring or
abandoning allegiance.

D. PROCEDURES FOR PROCESSING CASES

1.  The consular officer's opinion and the Department's decision have always been made a part of the official file
record in every citizenship case in which the applicant has performed an act made expatriating by statute.  When a
citizen is issued a passport or registered by a consular officer under this general delegation of authority, the
consular offer's written decision is to be made a part of the official record and attached to the application for the
Department's files.  The decision mat be written on the application in the space now provided for the consular
officer's opinion or it may be written on a separately attached memorandum.  In either case the facts, the law, the
issues involved and the reasoning applied should be clearly indicated as the "CONSULAR OFFICER"S DECISION"
and should be signed by him.  All original affidavits, statements, or other available evidence which have served as a
basis for the decision should also be attached to the application as a part of the official file record in the case. 
Documents which the consular officer has examined but which cannot by their nature be made a part of the
Department's record should be described in detail if they served as material evidence in arriving at the decision. 
Photo copies should be submitted whenever possible.

2.  As stated above in Paragraph C, when the circumstances indicate a reasonable likelihood that a record of judicial
decision of expatriation (except those voided as a result of Supreme Court decisions) exists in an applicant's name,
the consular officer may not make a decision for the Department under this general delegation of authority.  These
cases should be marked for the Department's decision and submitted in accordance with the procedures for
submitting cases stated in CA-2855, Paragraph E 3.  The Department will inform the post of its decision as well as
the Immigration and Naturalization Service when necessary so that its records can be changed.

3.  In those cases in which the consular officer acts under the delegation of authority given in this instruction, he shall
forward those cases marking them as "AFROYIM ATTY GEN" as noted in Paragraph E # of CA-2855, but clearly
showing them to be for the Department's files and not for the Department's decision.
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4.  Consular officers may submit any case covered by this general delegation of authority for the Department's
review and decision if such action is believed appropriate under the circumstances of an individual case or if doubt
is entertained regarding the applicability of the delegation of authority to the case.

5.  When an advisory opinion is ought regarding the handling of cases under this general delegation of authority, the
request should be accompanied by a specific application which suggested a need for the advisory opinion.
REVISION OF 8 FAM

Appropriate revision 9 FAM will be made at an early date.

IMMIGRATION AND NATURALIZAITON SERVICE

The foregoing instructions were drafted after consultation and concurrence by the Immigration and Naturalization
Service.

FUTURE DELEGATION OF AUTHORITY

As more experience is gained in the determination of cases under the Attorney General's  Statement of Interpretation
and Department will consider the delegation of further authority to the field in handling these cases.

Appendix D

Department of State Airgram of August 27, 1980 regarding expatriation in light of Vance v. Terrazas No. 78-1143,
decided January 15, 1980.

FROM: Department of State Date:  August 27, 1980
SUBJECT: Nationality and Citizenship Loss of Nationality Policy and                                                                  
Procedures
REF: State 1508, 8 FAM 220, Procedures

I. Expatriation in Light of Vance v. Terrazas

As indicated in the referenced telegram, the Supreme Court's decision in Vance v. Terrazas upheld the
constitutionality of section 349(c), INA.  Under that provision, the party claiming that citizenship has been lost has
the burden of proving such loss by a preponderance of the evidence.  Moreover, a person who commits a statutory act
of expatriation is presumed to have committed the act voluntarily, but the presumption may be overcome upon a
showing, by a preponderance of the evidence, that the act was not performed voluntarily.  The Court expressly
rejected the contention that expatriation must be proved by clear and convincing evidence.

In the Same opinion the Supreme Court reaffirmed and explained its holding in Afroyim v. Rusk.  In order to find
expatriation, the court explained, "the trier of fact must ... conclude that the citizen not only voluntarily committed
the expatriating act prescribed in the statute, but also intended to relinquish his citizenship."  The court declared that
it would not be consistent with Afroyim "to treat the expatriating acts specified in (the statute) as the equivalent of or
as conclusive evidence of the indispensable voluntary assent of the citizen."  "In the last analysis," the Court said,
"expatriation depends on the will of the citizen rather than on the will of Congress and its assessment of his conduct."

The Terrazas opinion does not require a major change in the Departments handling of loss of nationality cases. 
Indeed, the Supreme Court cited the Foreign Affairs Manual as evidence of "a position on intent quite similar to the
adopted" by the Court.  WE continue to believe that 8 FAM 224.20, Procedures, provides an appropriate and  efficient
method of processing loss of nationality cases.  With respect to the cases described in 8 FAM 220.20(b)(2),
Procedures, it remains true, as stated there, that "the ability of the U.S. Government to sustain its burden to prove
intent to relinquish U.S. citizenship by a preponderance of the evidence is most unlikely in all but the most clear-cut
cases."  In the absence of unusual circumstances, it should be possible for consular officers to resolve these cases
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under 8 FAM 220.20(c)(2)(a), Procedures.

With respect to the cases described in 8 FAM 224.20(b)(1), Procedures, the question of intent is very much in issue,
and the facts will have to be brought out in considerable detail.  These cases should continue to be processed as
provided in 8 FAM 224.20(c)(1), Procedures We have concluded, however, that a revision of 8 FAM 220 is
warranted to streamline its provisions, to emphasize the importance of the citizen's intent, and to take account of
statutory changes since the last revision.  Pending the revision, we offer the following guidelines in adjudicating the
issue of intent in loss of nationality cases:

(A)  The intent at issue here is that of the citizen at the time he or she committed the possible expatriating act. 
Subsequent statements and actions are relevant only to the extent they tend to show what the citizen's state of mind
was at the time of committing the act. Subsequent statements and actions are relevant only to the extent they tend to
show what the citizen's state of mind was at the time of committing the act, subsequent conduct cannot be used to
supply the missing intent.  Conversely, where a citizen committed an expatriating act with the intention of
relinquishing citizenship, subsequent conduct earlier act of expatriation.

(B)  The clearest indication of an intent to relinquish citizenship is an explicit statement to that effect made by the
citizen at the time of committing the possible expatriating act.  Where an individual makes such a statement in the
form of a formal renunciation of nationality before a consular or diplomatic officer of the united States in a foreign
state, the intent to relinquish citizenship is unmistakable.  The only question that can arise is whether the statement
was voluntary and made in full awareness of the consequences.  To avoid such questions, consular and diplomatic
officer should accept no formal renunciation without first warning the citizen of the consequences of the action and
its irreversibility.  See generally 8 FAM 225.6, Procedures.

(C)  In many cases the expatriating act will be accompanied by an explicit statement to officials of a foreign
government that the citizen renounces his allegiance to the United States and other country of which he may be a
citizen.  Although as statement of this sort may be somewhat less reliable as an indicator of intent than a formal
renunciation before a U.S. official, it is nevertheless entitled to very great weight as indicating that there is an intent
to relinquish citizenship.  It is important, of course, to determine that the renunciatory statement was in fact made
and that its significance was apparent.  But where it is clear that the citizen has expressly and formerly renounced
his U.S. citizenship before foreign officials, for example in connection with naturalization proceedings or in
obtaining a foreign passport or certificate of nationality, the renunciation constitutes very substantial evidence of
intent to relinquish citizenship.

(D)  Where the possible expatriating act is not accompanied buy an express and formal statement of renunciation,
finding an intent to relinquish citizenship is necessarily more difficult.  As the Court noted in Terrazas, the intent
need not be expressed in words; an intent to relinquish citizenship can also be found "as fair inference from proven
conduct."  But there is no formula that can be applied mechanically to determine the citizen's intent.  Certain
potentially expatriating acts are in themselves strongly indicative of an intent to renounce allegiance to the United
States.  For example, serving in a foreign army that is engaged in combat against the United States is highly
persuasive evidence of an intent to cut one's ties to the U.S.  Other potentially expatriating acts- such as voluntary
naturalization, and that of allegiance to another country and service in an important political post in a foreign
government- are themselves probative evidence of an intent to relinquish U.S. citizenship.  Thus, in the absence of any
evidence to the contrary, the performance of one of these acts might be sufficient to support a finding that the person
intended to relinquish U.S. citizenship.  On the other hand, it is possible for a U.S. citizen to obtain foreign
naturalization, take an oath of allegiance or serve in a foreign government and nonetheless intent to regain his
America citizenship.  In such cases it is extremely important to consider the citizen's entire course of conduct, in
particular, conduct contemporaneous with the possible expatriating act, to determine whether the citizen intended to
relinquish U.S. citizenship.  No single item of evidence will necessarily control the determination, but the following
indicia of intent may be relevant:

INDICATIONS OF AN INTENT TO RETAIN U.S. CITIZENSHIP:

(1)  Statements made immediately prior to or contemporaneously with the possible expatriating act to the
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effect that the subject continues to regard himself as a U.S. citizen and has no intention of relinquishing that
citizenship.  Statements made in writing and to a consular or diplomatic officer entitled to the greatest weight.  Less
formal statements, including subsequent acknowledgments of U.S. citizenship in connection with application for
employment, for admission to educational institutions, and the like, also constitute important evidence.

(2)  Continued respect for the obligations of U.S. citizenship, including the filing of U.S. income tax returns
as a citizen and registering for military service.

(3)  Continued use of U.S. passport.
(4)  Request for citizenship documentation for children born subsequent to the expatriating act.
(5)  Maintenance of a residence in the United States, especially where it is the subject's exclusive residence.
(6)  Participation in political activity in the United States, including voting, membership in a political party

and running for public office.

INDICATIONS OF AN INTENT TO RELINQUISH U.S. CITIZENSHIP

(1)  Renunciatory statements made in connection with the possible expatriating act-the more explicit and
formal statement, the greater its probative value.

(2)  Surrender of U.S. passport to foreign authorities in connection with the possible expatriating act, return
of the passport or other evidence of U.S. citizenship to U.S. authorities, or destruction of documents evidencing U.S.
citizenship.

(3)  Statements made in connections with tax returns, applications for employment for admission to
educational institutions, financial transactions, or the like, in which the subject denies U.S. citizenship.

(4)  Requesting a visa for travel to the U.S. and/or entering the U.S. on a foreign passport, especially where
the subject has previously entered the U.S. as a U,S, citizen.

(5)  Seeking public office in a foreign country.
(6)  Membership in a political party in a foreign country.
(7)  Exclusive use of a foreign passport.
(8)  Failure to register subsequently born children if children born before the possible expatriating act were

registered.
(9)  Failure to maintain current U.S. citizenship documentation, especially for a period of many years,

where the subject has previously maintained current documentation.
(10)  Failure to respect the obligations of U.S. citizenship, including, where appropriate, the obligation to file

tax returns and to register for military service.

In evaluating indcicia of intent to relinquish citizenship it is important to consider the particular
circumstances in which the acts occurred. The age of individual, the foreign country involved, and the degree of a
person's understanding U.S. citizenship law and his own citizenship law and his own citizenship status may be
important in determining what weight should be given to particular indicia of intent.

The following examples illustrate the application of these general guidelines:
Example 1
Background

Mr. William Brown acquired U.S. citizenship by birth in the U.S. in 1950.  He moved to country A in 1976
and was registered at a U.S. Consulate General in A.  He was issued U.S. passports in 1969, 1973, and 1978.  He is
permanently employed in A, and is married to a citizen of A.  In April, 1980, he executed a Report of Birth for his
infant son, and advised the Consulate that he planned to be naturalized as a Citizen of A because he felt that he
planned to be naturalized as a citizen of A because he felt this would enhance his employment and business
prospects.  He presented a sworn written statement that he did not intend to relinquish his U.S. citizenship, but
intended to become a dual national. 

On May 20, 1980, he comes to the Consulate General and presents a copy of his A naturalization certificate,
also dated May 20, 1980.  He again says that he intends to retain his U.S. citizenship.  Other indicia are sought, but
no other relevant information is found.
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Discussion and Conclusion

In view of Mr. Brown's unambiguous statements before and immediately subsequent to his naturalization
in country A and the effort he has made to protect his citizenship (keeping the Consulate fully informed about his
action), it is apparent that he did not intend to relinquish U.S. citizenship.  A finding of non-loss would be made.

Example II
Background

Mr. Sam Jones acquired U.S. citizenship by birth in the U.S. in 1954.  After graduation form an American
university he had several tryouts with professional basketball teams in the U.S. but always failed to make the team. 
He then decided to go to Europe, where he received a lucrative professional offer from a basketball team in country
B.  In order to accept is he was required to become a citizen of B, and he did so in October 1975.  The naturalization
law of B did not require him to renounce his U.S. citizenship.  He has come to the U.S. Embassy  to renew his U.S.
passport which is about to expire.  In completing the passport application he notes that he is required to swear
whether he has become naturalized as a citizen of a foreign country.  He tells the consular officer of his
naturalization.

The consular officer also learns that in the time since Mr. Jones became a citizen of B, he and his wife, who is
a citizen of B, have spent the off-seasons in the U.S. Although he has a passport issued by B, he has continued to use
his U.S. passport except to enter and exit B.  He has also continued to pay U.S. income taxes as required of U.S.
citizens.  Mr. Jones presents credible affidavits from family members stating that at the time he made the decision to
become naturalized as a citizen of B he was reluctant to do so because he feared losing his U.S. citizenship.  He went
forward with the naturalization when several friends explained that he would not lose his U.S. citizenship unless he
voluntarily gave it up.  He states it was never his intent to remain in B; he always knew he would return to the U.S.
when his playing days are over.

Discussion and Conclusion

Mr. Jones' voluntarily naturalization in B constituted a statutory act of expatriation and probative evidence
of an intent to relinquish citizenship.  A number of factors indicate, however, that Mr. Jones did not intend to
relinquish his U.S. citizenship at the time he obtained naturalization in B:

1.  His continuing payment of U.S. income taxes under circumstances such that if he were an alien he would
not be obligated to pay U.S. taxes.

2.  His application to renew his U.S. passport, and his use of the U.S. passport except in entering and leaving
B.

3. His annual return to the U.S. and his maintenance of a residence here.

4.  His stated desire at the time of naturalization to retain his U.S. citizenship, evidenced by the statements
given on his behalf by his relatives.

A finding of non-loss would be made.

Example III

Background

Maria Vargas was born in San Diego, California on May 10, 1960 of parents who were citizens of foreign
country C.  She acquired U.S. citizenship at birth.  In early 1965 her parents took her with them to country C where
she has resided for the past fourteen years.  She was issued a U.S. passport as a child, but she has not sought
documentation as a U.S. citizen since its expiration in 1970.
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In September 1978 Ms. Vargas enrolled at a university in C.  In order to obtain tuition benefits offered by
the Government of C, which she needed to commence her college career, Ms. Vargas was required to take an oath of
allegiance to C, but the oath did not contain language renouncing her allegiance to the United States.  She is now (in
July 1980) applying for a U.S. passport at the Consulate General.  She met an American at the university and declares
that she may have lost her U.S. citizenship, she admits that she voluntarily took the oath, but she tells the consular
officer that she never wanted to give up her U.S. citizenship, and she adds that she wishes now that she had never
taken the oath.

Discussion and Conclusion

The question is whether at the time Ms. Vargas took the oath of allegiance to C (an expatriating act under
Section 349 (a)(2), INA), she intended to relinquish her U.S. citizenship.  The fact that she now regrets having taken
the oath is of no importance.  Ms. Vargas has offered no evidence beyond her own after-the-fact statement to show
that she intended to retain her U.S. citizenship.  However, there is little or no evidence that she intended to relinquish
U.S. citizenship other than the oath itself.  While the oath of allegiance is generally probative of an intent to relinquish
citizenship, in the context of this example, it is not sufficient .  Under these circumstances one cannot say that her
intent to relinquish U,S, citizenship has been established by a preponderance of the evidence.  A finding of non-loss
would be made.  If on the other hand, the oath of allegiance to C had included language specifically renouncing her
allegiance to the U.S., a finding of loss would have been appropriate.

Example IV.

Background

Mrs. Mary Smith acquired U.S. citizenship by birth in the U.S. in 1936.  She married a citizen of country D
and moved with him to D in 1958, traveling on a U.S. passport.  She subsequently made short trips to the U.S. in 1962
and 1965 on her U.S. passport.  In 1968 she applied for and obtained naturalization in country D.  D does not require
person granted naturalization to renounce any foreign nationality they may possess, or forswear allegiance to any
other state.  Mrs. Smith has three children, born 1961, 1964, and 1969.  She obtained Reports of Birth for the two
older children shortly after they were born, but did not seek a Report of Birth for the youngest child.  She has
traveled on several occasions since 1968 to other countries using only her D passport.  She has not had a current U.S.
passport since her last one expired in 1970.  She has not paid U.S. taxes since she became a citizen of D.  When asked,
she states that her purpose in seeking naturalization in D was to permit her to seek employment as a teacher in the
public schools.  She now seeks a U.S. passport because she has been told that, thanks to recent decision of the U.S.
Supreme Court, she may not have lost her citizenship after all.

Discussion and Conclusion
Mrs. Smith's voluntary naturalization in D is itself probative evidence of an intent to relinquish U.S.

citizenship.  However, Mrs. Smith was not required to renounce allegiance to the U.S. in order to become a citizen of
D.  Because it is possible for a U.S. citizen to become a citizen to be naturalized in a foreign state and still intend to
retain U.S. citizenship, the other evidence in this case relevant to the issue of intent should be carefully considered. 
Mrs. Smith's failure to seek a Report of Birth for her youngest child, although she had requested Reports of Birth for
the two children born before her naturalization, does not suggest that she may not have considered the youngest
child to be entitled to U.S. citizenship.  Similarly, her exclusive use of a D passport to travel and her nonpayment of
U.S. taxes over a 12 year period suggest that an awareness of having lost citizenship, under the law as is stood at the
time of her expatriating act, is not necessarily the same thing as intention to give up citizenship.  But in view of her
prolonged absence from the U.S. and absence of nay ties with this country or any apparent effort to maintain her
links with the U.S., it seems more probable than not that by obtaining naturalization in D she intended to sever her
ties to the U.S.  On these facts, a finding of loss would be made.

* * * * *
The above examples illustrate a wide range of citizenship situations, and, as we have indicated, if the facts had been
slightly different, the outcomes could also have been different.  Every citizenship determination case is as different
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from another as the people involved are different, one from the other.  In each case it is extremely important to
establish as fill a factual record as possible.  Consular officers should offer assistance in bringing out facts that will
make it possible to reach a decision that is in accord with the law and fair to the person involved.  Because question
of intent will often turn on a appraisal of the credibility of the subject, consular officers' firsthand observations of the
subject are important and will be given considerable weight.  It is also essential to solicit the subject's written
statement, as described below. 

Finally, it should be remembered that, while a person's intent is often difficult to establish with certainty,
certainty is not what the statute requires.  As the Supreme Court held in Terrazas, citizenship is lost when it is
established by a preponderance of the evidence that the citizen has committed and expatriating act  with the intent to
relinquish citizenship.

In other expatriation cases, the courts have held that doubts are to be resolved in favor of citizenship.  The
preponderance of the evidence test is satisfied when it appears more probable than not that the citizen had the
necessary intent.  Conversely, citizenship is not lost where, (1)  it appears more probable then not that the citizen
intended to retain it, or (2)  the evidence is so evenly divided or so ambiguous that one has no basis on which to
decide that one finding is more probable then the other.  Especially in close cases it must be remembered that the
burden of proving expatriation is on the party claiming that it has occurred.  In the ordinary case, in other words, it
is the Government that must  prove an intent to relinquish citizenship; the citizen does not have to prove an intent to
retain it.

II.  Information  for Determining U.S. Citizenship

A. Background

In an effort to streamline procedures for handling loss of nationality cases, the Department has developed a
new form, called "Information for Determining Citizenship".  This form should be used in place of the Uniform Loss
of Nationality Letter (8 FAM Exhibit 224b), the Citizenship Questionnaire (8 FAM Exhibit 224.12) and the Affidavit
of Expatriated Person (8 FAM 223.4 and 224.5, Procedures).

When a post becomes aware of the performance of a statutory expatriating act from a source other than the
U.S. citizen who performed that act, the post should send two copies of the Information for Determining U.S.
Citizenship form and self-addresses return envelope to the individual concerned.  When a consular officer has
reason to believe that a person physically present before hi, (e.g., in connection with a passport application) has
committed a statutory expatriating act, the Information for Determining U.S. Citizenship form should be filled out. 
The form should be handled by the post in essentially the same way as the forms that it replaces.  See generally 8
FAM 224, Procedures.

Use of the form will be a convenient way of completing action on most loss of nationality cases and will facilitate
identification of those requiring additional development.  A sample copy of the form is attached below.  Posts are
requested to produce a supply of the form locally as needed.

B.  Who Must Complete the Information for Determination of U.S. Citizenship Form.

The information for Determination of U.S. Citizenship form must be completed in every case in which the
consular officer has reason to believe an applicant may have performed a statutory expatriating act.  IT should also
be sent to person who make no appearance at a consular officer has no reason to believe an applicant may have
performed a statutory expatriating act.  It should also be sent to person who make no appearance at a consular post
but who, the post has learned, may have committed an act defined will have learned, may have committed an act
defined by statute as expatriating.  (Frequently the post will have learned of the commission of the expatriating act in
an official publication of the foreign state.)  The form is also to be completed by first time applicants and persons not
documented for many years.  When the form is mailed to a citizen it should be accompanied by a brief letter
explaining why it is being sent.  A return envelope should also be sent.  The letter should indicate that, if the subject
wants to discuss his possible expatriation before filing out the form, an interview can be arranged.  A sample
transmittal letter follows.  The letter should be sent by registered mail, return receipt requested, or by a comparable
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secure means.

Transmittal Letter

(The post should adapt the letter to suit the particular circumstances of the case.)

Dear                 :

It has come to our attention that on (date), you were naturalized as a citizen of Canada.  It  (describe the
expatriating act)
is possible that by performing this act you may have lost your citizenship under Section 349 (a) (1) of the
Immigration and Nationality Act.

(give the appropriate section of law)
An excerpt containing this provision of law is enclosed.
It will be helpful in determining your present citizenship status if you would complete the enclosed "Information for
Determining U.S. Citizenship" form.  Please return the completed form within 30 days in the enclosed envelope.  If no
reply is received the Department may make an official determination of you U.S. citizenship status on the basis of all
available information.

You may want to discuss this matter with a consular officer before filling out this form.  We will be pleased
to arrange an appointment if you do wish to consult a member of our consular staff.  This office is open from (time)
to (time) weekdays.  It is closed on (days).  Our office telephone number is               .

Your cooperation is appreciated.

Sincerely yours,

Consul of the United States of America
  Enclosures:

As stated.

INFORMATION FOR DETERMINING U.S. CITIZENSHIP

The following information is needed to determine your present citizenship status ad your entitlement to
consular services as a citizen of the United States.  You may want to consult an attorney before completing this form.
If you have any questions about the form, you should discuss them with a member of our consular staff before filling
it out.  Use extra paper as needed and attach any supporting documents to this form.

1. Name: _________________________________________________________
(Last) (First) (Middle)

2.  Last U.S. Passport issued at _____ on ______
      (Place)     (Date)

3. Date and place of birth __________________________________-

4. If not born in U.S., citizenship acquired by:

Naturalization on _______ before the _______
    (Date)              (Court)

     _______ at ____________________________
(City)

Birth outside the U.S. to U.S. citizen parent(s)
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5.  give dates and countries of residence outside U.S. since birth.

Dates Country
         (From-To)

____________________ ____________________
____________________ ____________________
____________________ ____________________

If additional space is needed, use additional paper.
    
6.  Answer this question only if at birth you became a citizen of the United States and of another country (for
example, because you were born in the United States and thereby became a U.S. Citizen, but one or both of your
parents were citizens of another country and you also acquired that country's citizenship at birth).  Have you sought
or claimed the benefits of the nationality of a foreign state between December 24, 1957 and October 10, 1975? 
Examples of such benefits are possession or use in an area where noncitizens cannot own property, and obtaining
employment for which noncitizens are ineligible

Circle one Yes or No

If you answered yes, please explain the benefits you sought or claimed.

7.  Have you performed any of the following acts?
Please circle: Yes or No

a. Been naturalized as a citizen of a foreign state;
Yes or No

b.  Taken an oath or made an affirmation or other formal declaration of allegiance to a foreign state;
Yes or No

c.  Served in the armed forces of a foreign state;
Yes or No

d.  Accepted, served, or performed the duties of any office, post or employment under the government of a foreign
state;

Yes or No

e.  Renounced U.S. nationality at a U.S. Consulate or Embassy
Yes or No

8.  If you answer to ALL of the questions asked in item 7 above is NO, please sign here.

Signature _____________________________ Date ____________
and return this form to the person who asked you to complete it. If you are completing this form at home, mail it in
the enclosed envelope to the Consulate or Embassy.

9.  You should be aware that under United States law a citizen who has performed any of the acts specified in item 7
with the intention of relinquishing United States citizenship may have thereby lost United States citizenship.  If you
voluntarily performed an act specified in item 7 with the intention of relinquishing United States citizenship, you
may sign the statement below and return this form to us, and we will prepare the necessary forms to document your
loss of U.S. citizenship. If you believe that expatriation has not occurred, wither because you did not intend to
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relinquish U.S. citizenship, you should skip to item 10, and complete the remainder of this form.

STATEMENT OF VOLUNTARY RELINQUISHMENT OF U.S. NATIONALITY

"I, ________ performed the act of expatriation indicated in item 7 __________
     (Name)                         (a,b,c,d,e)
voluntarily and with the intention of relinquishing my U. S. nationality."

Signature __________________________ Date _____________

10. a. Are you a national citizen of any country other than the United States?
Yes or No

b.  If yes, of what country? ________________

c.  If yes, did you acquire that citizenship by birth in the foreign country?
Yes or No

by marriage? Yes or No

by naturalization or registration on __________?
(date)

Yes or No

Other (explain)? __________________________    Yes or No

11. a. When did you first become aware that you might be a United States citizen?  (Give approximate date.)

_____________________________________________________________________

  b.  How did you find out you were a United States citizen (For example did you always know you were a United
States citizen?  If not when did you learn about your citizenship?  Did someone tell you were a citizen?)

_____________________________________________________________________________________________
_______________________________________________
12a.  Describe as specifically as you can the act or acts you performed as indicated in item 7 above.  For example, by
what means or in what sort of proceeding were you naturalized as a citizen of a foreign state?  What was the nature
of the oath you took?  In what foreign army did you serve?  What rank did you hold?  What employment did you
have and what were your responsibilities?  Indicate precisely when and where the act was performed.

_____________________________________________________________________________________________
_______________________________________________

  b.  Describe in as much detail as possible the circumstances under which you performed the act or acts voluntarily? 
If not, in what sense was your performance of the act or acts involuntary?  What was you intent in performing the act
or acts?

13.  Did you know that by performing the act described in item 7 above you might lose U.S. citizenship?  Explain you
answer.

_____________________________________________________________________________________________
_______________________________________________

14.  (a)  What ties did you have to the country where you performed the act indicated in item 7?  (For example, do
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you maintain residence, do you own property, do you have family or social ties, do you vote?)

_____________________________________________________________________________________________
_______________________________________________

  (b)  What ties do you retain with the United States?  (For example, do you maintain residence, do you have property,
do you have family or social ties, do you vote, do you file U.S. income tax return, etc.)

_____________________________________________________________________________________________
_______________________________________________ 

Your answers on this form will become part of the official record in your case.  Before signing this form, read over
your answers to make certain that they are as complete and accurate as possible.  If you would like to provide
information that you believe relevant to a determination of your citizenship status but that is not called for by any of
the questions of this form, you may attach separate sheets setting forth that information.

__________________ ________________
     (Signature)          (Date)

After signing, return this form to the American (Embassy, Consulate) at ___________ in the enclosed envelope.

If you are completing it at the post return it to the person who asked you to complete it.

IV. Preliminary Finding of Loss Letter

The Department believes that, partly as a result of other changes in procedures, use of the Preliminary Finding Letter
as described in 8 FAM 224.9, Procedures, will rarely be necessary.  In those instances where some form of written
communication is desirable as a last step prior to approval of the Certificate of Loss of Nationality, the language of
the Preliminary Finding Letter is not appropriate.  Appropriate language for such letters can be specified on a case by
case basis, as needed.  Therefore, except for 224.9d, 8 FAM 224.9, Procedures is hereby cancelled and all posts are
instructed to discontinue use of the Preliminary Finding Letter.
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Interpretation 350.1  Expatriation in the absence of elective action by persons
acquiring dual nationality at birth prior to repeal of section 350.

(a) Before Afroyim v. Rusk.
(b) Effect of Afroyim v. Rusk.

(a) Before Afroyim v. Rusk. (1) Background. Aside from section 402, Nationality Act of 1940, of which former
section 350 was said to be a congressional revision, 1/ provisions comparable with those of the latter section were
not contained in prior legislation. However, section 350 also was regarded as an extension of the doctrine of
election, which prevailed until January 13, 1941, and had application only to those persons who became dual
nationals after birth. 2/ Under this doctrine, persons acquiring dual nationality at birth had neither the obligation
nor the right to choose between nationalities. 2/ (Revised)

(2) Section applied to all dual nationals at birth and was prospective in its operation. The section, which provided
for timely elective action in avoidance of expatriation, applied equally to those persons who, at any time, acquired or
acquire dual nationality at birth in the United States or abroad. 3/ In its operation, the section was prospective, and
loss of nationality thereunder occurred only if the dual national, on or after December 24, 1952, 4/ voluntarily 5/
sought or claimed a benefit of the foreign nationality, and thereafter, subsequent to his 22d birthday, 6/ maintained
a continuous residence 7/ (other than residence under conditions specified in former section 350(2)) 8/ for 3 years in
the foreign state of which he was a national without having exercised the election provided for by the section.
(Revised)

However, while as indicated above, foreign nationality benefits sought or claimed prior to December 24, 1952, are
insufficient to sustain loss of nationality under the section, expatriation did occur if the claim to such benefits, or the
enjoyment thereof, continued on or after that date, 9/ and other conditions precedent to loss of nationality under the
section were fulfilled. (Revised)

(3) Benefits of a foreign nationality construed. (i) Benefits other than those involving ownership or use of Mexican
land. The Board of Immigration Appeals, noting that the word "benefit" is defined as meaning fruit, privilege,
advantage, or profit; specifically, pecuniary advantage, or profit, held that gaining admission to the United States as
a Mexican national under an agricultural (bracero) act was not a benefit of Mexican nationality. Observing that
entry as a citizen was always open to the dual national, and would probably enable him to find employment more
lucrative than that of a Mexican bracero, the Board concluded that he obtained no pecuniary benefit which was
peculiarly derived from his possession of Mexican nationality. The Board further stated that the benefit
contemplated by section 350 should be substantial and indicative of an intention to express some preference for
another country in a measure inconsistent with American citizenship. 10/

The Board also held that, while either an application for an Australian passport, or the presentation of such passport
upon applying for admission to the United States, constituted a claim to a benefit of Australian nationality, 11/ the
use of such passport in travel between Australia and England, two countries of the British Empire, would not be
such a benefit claim. The opinion seemed to indicate that, in these last circumstances, the benefit would be regarded
as insubstantial and not demonstrative of a  preference for Australia to a degree inconsistent with United States
citizenship. 12/ (Revised)

It was contended in other cases that an application for a Canadian passport was a claim to a benefit of Canadian
nationality, 13/ and that the use of a Cuban passport was a claim to a benefit of Cuban nationality. 14/ However, the
issues in these cases were resolved upon another basis without any decision as to the "benefit" question. (Revised)

A further ruling by the Board of Immigration Appeals held that a dual national who sought and obtained a
certificate of retention of Canadian citizenship, a statutory right of persons acquiring Canadian citizenship in the
manner of said dual national, had claimed the benefits of Canadian nationality within the meaning of the section.
Reviewing the applicable Canadian statute, the Board noted that, thereunder, the dual national would lose his
Canadian nationality unless he filed a declaration of retention of Canadian citizenship between his twenty-first and
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twenty-fourth birthdays, or established a domicile in Canada on his twenty-fourth birthday. From this premise the
Board reasoned that, upon filing the declaration and obtaining the certificate at majority, the dual national was
assured that his Canadian citizenship would not be lost through noncompliance with the retention requirement; that
he also was relieved from the necessity of establishing a domicile in Canada on his twenty-fourth birthday; and,
finally, that his Canadian citizenship could be lost thereafter only by some affirmative action. The Board
characterized these benefits, standing alone, as substantial and indicative of a preference for a foreign country to a
degree inconsistent with United States citizenship. Moreover, in substantiation of the conclusion, the Board pointed
to the dual national's statement that he filed the declaration because it was his choice to be a Canadian citizen, and
other related testimony, and stated that such testimony indicated beyond doubt that the dual national intended to
keep his Canadian, and to relinquish his United States, citizenship. 15/

The Board also rejected contentions (advanced upon reasoning which was not fully or clearly set forth in the
decision) that a Canadian (dual) national's application for an immigrant visa at an American consulate in Canada,
his failure to file United States income tax returns, 16/ and his failure to register at an earlier date under this
country's Selective Service Act, constituted claims to the benefits of Canadian nationality. 17/ (Revised)

Similarly, a dual national who gained admission to the United States as a Canadian visitor on several occasions
was held not to have claimed the benefits of his Canadian nationality by such entries, since at such times he was
entitled to entry as a United States citizen. Moreover, the benefits of Canadian nationality which may have been
claimed by such dual national when he returned form these visits to his residence in Canada and displayed his
driver's license and certificate of Canadian citizenship to a Canadian immigration officer, were regarded as not
sufficiently substantial to cause expatriation under section 350. 18/

It was argued that registration to vote in a Mexican political election, a right reserved exclusively to Mexican
citizens, constituted a claim to a benefit of Mexican nationality. 19/ However, since the registration was not
followed by the requisite 3 years' residence in Mexico, the Board of Immigration Appeals resolved the expatriation
issue on that premise, and did not decide whether the registration was or was not a claim to a benefit of Mexican
nationality within the meaning of the section. (Revised)

(ii) Benefits involving use or ownership of land in Mexico. Under the Constitution of Mexico, only Mexicans by birth
or naturalization have the right to acquire control over land situated within a prescribed distance from the United
States-Mexican land border. 20/

The Board of Immigration Appeals has held that, since the right to farm a parcel of land in a communal project
(located within the restricted zone mentioned above) was limited to "a Mexican by birth" under the Agrarian Code
of Mexico, the acceptance and enjoyment of that right constituted a claim to the benefits of Mexican nationality, and
that it was therefore unnecessary to decide whether the limited "title" acquired by the dual national conferred upon
him the control ("direct domain") over the land contemplated by the constitutional provision described in the
paragraph above. Moreover, while the dual national did not apply for the use of the land, such use having been
granted as a matter of course because of his Mexican army service, the Board deemed his acceptance and enjoyment
of the benefit to be voluntary because he was free to take or reject it. 21/

Since, under the Constitution of Mexico, only a Mexican national can acquire control of land situated within a
prescribed distance from the United States-Mexican land border, 22/ it was held that a dual national who
purchased (owned) land within the restricted zone had claimed a benefit of Mexican nationality. 23/

Although the Constitution of Mexico limits the control (ownership) of land situated in a prescribed zone along the
United States-Mexican land border to Mexican nationals, it further appears that the organic law also authorizes a
non-Mexican national to take title to such land by inheritance, if special permission is granted by the Mexican
Government. Thus, taking title to such land as an inheritance was not necessarily a claim to the benefits of Mexican
nationality. However, because taking title to such land as an inheritance without permission of the Mexican
Government is a right reserved solely to Mexican nationals, it has been held that a dual national who took title to
such land under the provisions of a will, absent such permission, was claiming the benefits of Mexican nationality
for purposes of former section 350. 24/ (Revised)
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It has been further held, however, that mere proof of ownership of land in an area where ownership is
constitutionally restricted to Mexican nationals was insufficient to establish that such ownership constituted a claim
to the benefits of Mexican nationality. Rather, there must be a further showing that such ownership was sought as a
benefit of the dual national's Mexican nationality. This burden of proof was regarded as having been met where,
coupled with the legal requirement that the owner of the land be a Mexican national, the dual national described
himself "as a Mexican" in his petition to the government for the assignment of title. Moreover, where this burden of
proof was satisfied, warranting the conclusion that the dual national sought ownership as a benefit of his Mexican
nationality, his expatriation under former section 350 was not precluded because he took title to the land as a
"trustee" for another person, or because of a showing that non-Mexican nationals have acquired ownership of land in
the restricted zone despite the constitutional prohibition. 25/ (Revised)

On the other hand, where a dual national acquired title to property in 1948 which, under the Mexican Constitution,
could be held only by a Mexican national, and the evidence disclosed that the contract of sale was executed between 
private parties, without appearance before a Mexican official; that the question of the dual national's nationality did
not arise during the transaction; that the dual national lacked knowledge concerning a non-Mexican national's legal
incapacity to own such property until 1955, when an American consular officer advised him to such effect; and that a
non-Mexican national who purchased such property in error could hold it until the government proceeded against
him, the Board of Immigration Appeals concluded that expatriation under former section 350 did not occur, even
though the dual national continued to own and reside on the  property until 1961. In effect, the Board stated that the
circumstances surrounding the sale, and existing until 1955, indicated that the dual national did not utilize his
Mexican nationality to establish his right to purchase and own the property during the period and that, therefore, he
cannot be regarded as having initially claimed the benefits of Mexican nationality. Moreover, the Board considered
his enjoyment of the property from 1955 to 1961 to be a continuation of the earlier ownership, entirely unconnected
with his rights as a Mexican national, and stated that such enjoyment could be construed as a benefit of Mexican
nationality, only if an attempt of the Mexican authorities to divest him of the property had been defeated by a claim
to Mexican nationality. 26/ (Revised)

(4) Ignorance of United States citizenship claim as a defense to expatriation. Where a dual national did not know
that he had a claim to United States citizenship at the time he claimed the benefits of his foreign nationality (use of a
foreign passport), expatriation based upon such claim to benefits was precluded. 27/ (Revised)

(b) Effect of Afroyim v. Rusk. (1) Initial application of Afroyim. Shortly before the Supreme Court entered its decision
in Afroyim v. Rusk, 28/ a twenty-six year old dual national who took title to land from his uncle in 1955 (said land
being located in the border zone of Mexico where control or ownership of land is constitutionally restricted to
Mexican nationals), pursuant to an officially recorded purchase and sale contract containing a notarial attestation
and certification which recited that the dual national had declared himself to be a Mexican by birth, and who
resided on the property with his wife and children, his mother and siblings from 1955 to 1965, with the legal power
in himself to sell or mortgage the property, was found by the Board of Immigration Appeals, in accord with earlier
decisions cited 29/ and discussed in (a)(3)(ii) above, to have claimed the benefits of Mexican nationality and
expatriated himself under former section 350. 30/ The Board, in rejecting the dual national's defense that he was
merely a title-holding nominee of the resident group rather than the actual owner of the property, found that one who
took title in such capacity was in the same position as one who took title only as trustee for a parent, and then
applied its ruling in a previous case, 31/ namely, that there was a claim to the benefits of Mexican nationality if the
taking of title as a trustee required a showing that the person taking title was a Mexican national. The Board also
declared, again consistent with earlier decisions cited and discussed in (a)(3)(ii) above, 32/ that where there was a
voluntary act of taking title as a Mexican citizen, it was immaterial whether or not the dual national knew that
taking title to land within the restricted area required a showing of Mexican citizenship, or that taking title was a
claim to the benefits of Mexican nationality. (Revised)

A petition for review of the above administrative ruling was filed with the United States Court of Appeals, 33/ but
was subsequently withdrawn by stipulation upon entry of the decision in Afroyim v. Rusk, and the case was ordered
 remanded to the Board of Immigration Appeals for reconsideration in the light of that decision. 34/ On October 17,
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1967, the Board terminated the deportation proceedings, concluding (with no discussion, but citing the Attorney
General's ruling in the Matter of Becher) 35/ that the evidence did not establish that the dual national's purchase and
ownership of land in Mexico amounted to a voluntary relinquishment of United States citizenship. 36/

(2) General rule for applying for Afroyim. The Board's early  conclusion that the principle of "voluntary
relinquishment" enunciated in Afroyim v. Rusk 37/ was applied in determining whether nationality loss has
occurred under former section 350 received confirmation in the Attorney General's Statement of Interpretation 38/
and in the rules formulated for its application. 39/ Thereunder, even though the foreign nationality benefit was
voluntarily sought or claimed, and was "substantial" under the criteria specified in (a)(3), supra, and the other
conditions for citizenship loss described in (a)(2), supra, were met, the citizen was not regarded as having
performed action in derogation of allegiance to the United States, otherwise action amounting to the voluntary
relinquishment of citizenship required for expatriation under the Afroyim principle. 40/ Accordingly, to sustain a
finding of citizenship loss under the Statement and the rules, there must have been forthcoming persuasive evidence
establishing that the action taken by the citizen was accompanied by an affirmative intention to transfer allegiance
to the country of foreign nationality, abandon allegiance owed the United States, or otherwise relinquish United
States citizenship. 40/ (Revised)

(3) Cases that applied the general rule outlined in (b)(2) above.(i) Use of a Cuban work permit. A dual national of
Cuba, who testified that he obtained and used a Cuban work permit because as a citizen of that country residing
there it was necessary to comply with Cuban labor regulations to become gainfully employed, and that he had never
renounced his allegiance to the United States, was held by the State Department not to have expatriated under
former section 350 in the absence of any persuasive evidence establishing that the dual national, in obtaining and
using the work permit, intended to transfer his allegiance to Cuba or abandon the allegiance owed the United States.
41/ (Revised)

(ii) Obtaining or using a foreign passport. Such actions (as described in (a)(3)(i), supra) continued to be regarded as
claims to a "substantial" benefit of a foreign nationality for former section 350 purposes. 42/ Thus, where sworn
testimony established that a dual national of the United States and Great Britain, who had been residing in Malta
since 1921 (age 7), had voluntarily used British passports in 1951 and 1959, had voted  voluntarily in Maltese
political elections, and finally had voluntarily sought to renounce his American nationality in 1967 at the American
Embassy in Malta 43/ because the Maltese Constitution prohibited dual nationality and he wished to retain Maltese
nationality as his family and business were established in Malta, the State Department held that such circumstances
constituted persuasive evidence of his affirmative intention to relinquish United States citizenship 44/ within the
requirement of Afroyim, and that therefore his use of the British passport in 1959 and subsequent residence in Malta
expatriated him under former section 350. 45/ (Revised)

On the other hand, the State Department found no persuasive evidence establishing the requisite intent to transfer or
abandon allegiance, or otherwise relinquish citizenship, and therefore by reason of Afroyim no nationality loss
under former section 350, in the case of a British dual national who had been living in the United Kingdom since
1932 (age 2) and had been the spouse of a British subject since 1954, and who, after having been informed by her
father that she had lost her United States citizenship upon attaining majority, had applied for and had been issued
British passports in 1953 and 1960, which she used on holiday visits to the Continent, France and Spain.
Supplementary testimony established that, while she had been issued a British identity card as a minor during
World War II, and had not registered as an American citizen, she also had never voted in a British general election,
been employed in a position requiring British nationality, taken an oath of allegiance to the British Crown, or served
as a member of any military forces. 46/ (Revised)

Upon the same basis set forth in the paragraph just above, a similar negative finding as to expatriation under former
section 350 was entered by the State Department in the case of a Greek dual national who had been residing in
Greece since 1938 (childhood), and had obtained a Greek passport which she used in 1957 and 1963. Supporting the
State Department finding was the dual national's sworn testimony (uncontroverted by any other evidence) to the
effect, that when she went to live in Greece, she did not know what she must do to retain her citizenship and could
not inquire about the matter because her home was far from the nearest American Embassy in Athens; that she had
heard voting could cause citizenship loss and, for such reasons had not voted; that she used the Greek passport on
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both occasions to visit doctors in Germany in connection with her asthma (the first visit being under emergency
conditions), and did not know that the use of the passport could cause citizenship loss until 1965, when she inquired
about her citizenship at the American Embassy as a result of having heard that her marriage to a citizen of Greece in
1955 may have caused her expatriation; that she had always considered herself a citizen of the United States, has
always wanted to retain  that citizenship, and did not mean to affect or jeopardize such status in any way when she
used the Greek passport. 47/ (Revised)

Again, within the meaning of Afroyim, the required persuasive evidence of intention to abandon allegiance owed, or
citizenship of, the United States was deemed lacking and, resultantly, expatriation under former section 350 was
considered ineffective, when the testimony of an Italian dual national, who had been residing in Italy since 1942 (age
9), and had applied for and been issued an Italian passport in 1954, alleged (without contradiction from any  other
evidentiary source) that she had given up her American passport and obtained the Italian passport only after an
American consulate employee had declined to renew her American passport issued 2 years before, stating at the time
that under a new law she could no longer have an American passport because she was married to an Italian citizen.
48/ (Revised)

(iii) Voting in a foreign political election. Although the decision in Afroyim v. Rusk declared voting in a political
election of a foreign state to be unconstitutional as an independent statutory ground of expatriation. 49/ It was the
administrative position that such act, when performed voluntarily by a dual national of the foreign state in question,
was a claim to a "substantial" benefit of the foreign nationality for purposes of former section 350, provided the
exercise of the franchise was a privilege for which only nationals of the foreign state were eligible. 50/ However,
such voting could cause citizenship loss under former section 350 only in accordance with the general rule which
evolved from Afroyim, as set forth in (b)(2), supra. 51/ (Revised)

The persuasive evidence of an affirmative intention to abandon allegiance or citizenship which Afroyim requires for
expatriation under former section 350 was deemed lacking in the case of an Italian dual national of limited
education, who resided in Italy from 1920 (7 years of age) to 1965 and voted in 7 Italian political elections during
the period 1946-1958, and whose testimony (uncontroverted by any other evidence of record) alleged that she voted
solely to keep the Communists from gaining power in Italy, that she never intended to give up her United States
citizenship, that she had no knowledge of the Italian laws or the law of the United States relating to expatriation,
and that she did not become aware of the effect voting could have upon her citizenship until 1960. 52/ A like
negative finding as to expatriation, based upon substantially similar testimony, also was entered in the case of
Maria Pasqualina Pappalardo, another dual national of the United States and Italy. 53/ (Revised)

A similar lack of the requisite persuasive evidence was found to exist in the case of a person who was considered to
be a dual national of the United States and Great Britain at birth, who resided in the British West Indies from 1933
(9 years of age) to 1964, who voted once in a political election in Barbados on December 6, 1956, and whose
uncontroverted testimony alleged that she did not know she was a British subject at the time she voted, that she did
not intend to relinquish her United States citizenship by such voting, and that she first learned that she had lost such
citizenship by voting when she applied for a passport in 1960. 54/

(iv) Ownership or use of Mexican land. The action taken by the Board of Immigration Appeals in the Adolfo
Torres-Cerrinil case, cited and discussed in (b)(1), supra, made it clear that, upon reconsideration, the former section
350 findings of nationality loss through ownership or use of Mexican land, as discussed in (a)(3)(ii), supra, would
be vacated unless there existed persuasive evidence establishing  that the action taken by the dual national was
accompanied by an affirmative intention to transfer allegiance from the United States to Mexico or abandon the
allegiance owed the United States, otherwise an intention to relinquish citizenship of the United States. (Revised)

Giving substance to the above conclusion was a later decision by the Board of Immigration Appeals, 55/ which held
that a 39-year-old, Mexican-born, dual national son of United States citizen parents, who resided and worked in
Mexico until he first entered the United States in 1953, and who thereafter worked in this country, but until 1964
(when he finally moved his home to the United States) commuted daily to his home in Mexico, except for about 4
months each year when he worked too far away to commute, did not expatriate under former section 350 by
purchasing Mexican land in an area where only Mexicans could acquire title, even though he claimed Mexican
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nationality in connection with the purchase. While noting that these last facts appeared of record, the Board stated
that there was no evidence of an intent to relinquish United States citizenship or the commission of acts in
derogation of allegiance to the United States, and that under Afroyim as analyzed by the Attorney General
nationality loss did not occur "unless there is an intent to transfer or abandon allegiance, or the commission of an act
which is in derogation of allegiance to the United States." The Board acknowledged a contrary finding of
expatriation under the same circumstances in an earlier case, 56/ but pointed out that the decision was ante-Afroyim
and therefore made at a time when it was not considered necessary to determine whether a desire to abandon
United States citizenship existed or whether the expatriatory act performed was in derogation of allegiance to the
United States. Moreover, in effect, the Board subsequently acknowledged that the finding of nationality loss in this
earlier case was erroneous by reason of Afroyim. 56a/ (Revised)

The Department of State, holding "On the basis of all the evidence of record ..." that there was no transfer of
allegiance to Mexico, no abandonment of allegiance to the United States, and no evidence of an affirmative intent to
relinquish United States citizenship, also had reversed a finding of expatriation under former section 350 in the case
of a Texas-born dual national who had always resided in Mexico since 1925 (age one), who is a citizen of Mexico
purchased a lot in an area of that country where land ownership was restricted to Mexican nationals, who testified
that his only purpose in acquiring the lot was to build a house for his family and avoid paying rent, and who
thereafter used the property for precisely that purpose. 57/ (Revised)

Upon facts and basis comparable to those described above, the Department also vacated a determination of
nationality loss in the case of a California-born dual national who had resided in Mexico ever since 1928 (age 4),
and who testified that he purchased the real property in Mexico because of his large family he could not rent
quarters and still have funds for adequate schooling, but the purchase of a home made it possible for him to send his
children to school, and that he did not intend to transfer allegiance to Mexico or abandon allegiance to the United
States by such purchase. 58/
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Footnotes

FN 1/ I. & N. Dec. 195, 196 (1956).

FN 2/ See INTERP 349.2(a)(3)(xi) to (xvii).

FN 3/ 7 I. & N. Dec. 195, 197 (1956).

FN 4/ 7 I. & N. Dec. 195, 198-199 (1956); 8 I. & N. Dec. 112, 114 (1958).

FN 5/ See INTERP 349.1(b)

FN 6/ 7 I. & N. Dec. 195, 199-200 (1956); 8 I. & N. Dec. 112, 114 (1958).

FN 7/ See sec. 101(a)(33); 7 I. & N. Dec. 599 (1957).

FN 8/ See 7 I. & N. Dec. 619 (1957); 3 I. & N. Dec. 253 (1948); 5 I. & N. Dec. 544 (1953).

FN 9/ 7 I. & N. Dec. 218 (1956); see 7 I. & N. Dec. 599 (1957); 10 I. & N. Dec. 740, 741 (1964).

FN 10/ 7 I. & N. Dec. 718 (1958); cf. 9 I. & N. Dec. 411, 419 (1961).

FN 11/ 8 I. & N. Dec. 112, 114, 115 (1958).

FN 12/ 8 I. & N. Dec. 112, 115-116 (1958).

FN 13/ 9 I. & N. Dec. 411, 418-419 (1961).

FN 14/ 9 I. & N. Dec. 482 (1961).

FN 15/ 12 I. & N. Dec. 221 (1967); also see 9 I. & N. Dec. 411, 418 (1961).

FN 16/ 9 I. & N. Dec. 411, 418-419 (1961).

FN 17/ 9 I. & N. Dec. 411, 419 (1961); also see 12 I. & N. Dec. 221 (1967).

FN 18/ 9 I. & N. Dec. 411, 419-420 (1961).

FN 19/ 7 I. & N. Dec. 195, 196, 200 (1956).

FN 20/ 10 I. & N. Dec. 630, 636 (1964).

FN 21/ 9 I. & N. Dec. 664 (1962); also see 7 I. & N. Dec. 195 (1956).

FN 22/ 10 I. & N. Dec. 630. 636 (1964).

FN 23/ 7 I. & N. Dec. 599 (1957).

FN 24/ 7 I. & N. Dec. 218 (1956).

FN 25/ 10 I. & N. Dec. 740 (1964).

FN 26/ 10 I. & N. Dec. 630, 636-638 (1964).
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FN 27/ 9 I. & N. Dec. 482 (1961).

FN 28/ 387 U.S. 253 (1967).

FN 29/ 7 I. & N. Dec. 195 (1956); 7 I. & N. Dec. 218 (1956); 10 I. & N. Dec. 630 (1964).

FN 30/ In re Adolfo Torres-Cerrinil, A-14542998 (deportation proceedings, El Paso (1967)).

FN 31/ 10 I. & N. Dec. 740 (1964).

FN 32/ 10 I. & N. Dec. 740 (1964); also see 10 I. & N. Dec. 630 (1964).

FN 33/ Adolfo Torres-Cerrinil v. Immigration and Naturalization Service, U.S. Court of Appeals (5th Cir.), No.
25032 (1967).

FN 34/ 387 U.S. 253 (1967).

FN 35/ 12 I. & N. Dec. 380, 386 (1967).

FN 36/ In re Adolfo Torres-Cerrinil, A14542998 (deportation proceedings, El Paso (Oct. 17, 1967)).

FN 37/ See INTERPS 349.1(d)(2) and 349.1(e).

FN 38/ Attorney General's Statement of Interpretation Concerning Expatriation of United States Citizens, January
18, 1969, at p. 8 (34 F.R. 1079), copy in CO 349-P.

FN 39/ State Department Airgrams dated May 16 and November 13, 1969, copies in CO 349-P.

FN 40/ See INTERP 349.1(f)(4).

FN 41/ In re Paul Puebla, A-11832354 (1970, State Dept.); also cf. In re Ralph Frank Andreu, A-11832680 (1969,
State Dept.). The State Dept. had previously held that the work permit was not a "substantial" benefit, and
presumably the cases could have been decided on that basis without recourse to Afroyim. Economic duress also may
have been a good defense, again making it unnecessary to apply Afroyim.

FN 42/ State Department Airgram dated November 13, 1969, at p. 5, copy in CO 349-P.

FN 43/ The American Embassy refused to entertain a renunciation at such time (before Afroyim) because the dual
national was regarded as having already expatriated himself by voting in Malta.

FN 44/  As set forth in (iii), infra, voting in a foreign political election was also considered a "substantial" benefit of
the foreign nationality, but this case does not turn upon such point. However, the voting should at least be viewed as
cumulative evidence supporting the conclusion that the dual national intended to relinquish United States
citizenship. (Revised)

FN 45/ In re Francis George Aveta, A18522172 (State Dept. (1969)).

FN 46/ In re Joan Frances Keenan, A13721462 (1970, State Dept.)

FN 47/ In re Thelma Zarimba, A14732520 (1969, State Dept.).

FN 48/ In re Liliana Galaffu Bartolaminelli, A12727727 (1969, State Dept.).
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FN 49/ See INTERP 349.6(b).

FN 50/ State Department Airgram, November 13, 1969, at p. 5; In re Hyrisence Elmena Lawrence, A-13897495, July
25, 1969; In re Lucia Vicidomini, A-12721002, October 14, 1969; also cf. 7 I. & N. Dec. 195, 196, 200 (1956).

FN 51/ Preliminarily, of course, the other prerequisites for expatriation under sec. 350 (see (a)(2), supra) also must
be met, and the voting must have been such as would have resulted in expatriation under the rulings which prevailed
prior to Afroyim (see INTERP 349.6(a)(2), (3), and (4)).

FN 52/ In re Lucia Vicidomini, A-12721002, Oct. 14, 1969.

FN 53/ A-12104228, Oct. 8, 1968, and Feb. 11, 1970. (Maria Pasqualina Pappalardo)

FN 54/ In re Hyrisence Elmena Lawrence, A-13897495, July 25, 1969.

FN 55/ Matter of Solis-Buendia, Int. Dec. 2025 (1970).

FN 56/ Matter of Prieto-Perez, 10 I. & N. Dec. 740 (1964), discussed in INTERP 350.1(a)(3)(ii), supra.

FN 56a/ See In re Rito Prieto-Perez (BIA - exclusion proceedings - unreported), A-13013535, Phoenix,
February 20, 1970.

FN 57/ In re Federico Davila-Cornado, A14733769, November 19, 1969.

FN 58/ In re Francisco Cruz, A14274380, November 19, 1969 to the same effect; also see In re Alejandro
Escobedo-Ortiz, A13037977, January 13, 1970.
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Interpretation 350.2 Repeal of section 350 by Act of October 10, 1978.

Under Public Law 95-432, section 350 of the current Act was prospectively repealed on October 10, 1978. (Added)
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Interpretation 351.1  Restrictions upon expatriation. See Interpretations positioned
under sections 324 and 349.
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Interpretation 352.1  Expatriation resulting from foreign residence.

(a) Before January 13, 1941.
(b) After January 13, 1941.

(a) Before January 13, 1941. (1) Statutes, treaties--generally. Prior to the Act of March 2, 1907, legislation did not
provide for actual or presumptive loss of nationality based solely upon protracted foreign residence, nor did such
loss occur upon that basis under the principles of expatriation which were then recognized in the absence of statutory
provision. 1/

However, both before and after the above 1907 legislation, United States nationality was not only presumed lost
under certain treaties as a result of foreign residence, 2/ but the establishment of a foreign domicile when combined
with other action was sometimes accorded expatriative effect. 3/ In addition, since the Act of May 24, 1934,
citizenship acquired at birth abroad, jus sanguinis, could be lost by extended foreign residence. 4/

The effect of the Supreme Court decision in Schneider v. Rusk, 5/ held former section 352(a)(1) to be unconstitutional,
6/ and the court's decision in Afroyim v. Rusk, 6a/ requiring a voluntary relinquishment of citizenship for
expatriation, 6b/ upon past findings or future questions of citizenship loss arising out of the above mentioned
treaties is considered in INTERP 357.1(f). (Revised)

(2) Act of March 2, 1907. (i) Presumption of nationality loss based upon foreign residence. Under section 2 of the
1907 statute, effective upon enactment, the status of a person as a naturalized United States citizen was prima facie
presumed to have ceased when he had maintained his place of general abode for two years in the foreign country
from which he came or for five years in any other foreign state; and this presumption, unless overcome prior to the
effective date of the Act of October 14, 1940, 7/ survived by virtue of section 409 of that enactment, 8/ as finally
amended, 9/ until October 14, 1946.

(ii) How presumption of nationality loss could be rebutted. The above presumption, which was easily overcome, 10/
could be rebutted by evidence establishing the continuing intention of the absentee to resume residence in the United
States, 11/ from which an intent to retain United States citizenship would be inferred. The revalidation of a United
States passport abroad, and registration as a citizen with a United States consul, together with other appropriate
evidence were generally deemed sufficient to rebut the presumption. 12/

(iii) Effect of failure to rebut presumption of nationality loss. Initially, the Service, supported by judicial authority,
13/ took the position that citizenship was lost or abandoned by a naturalized citizen who failed to rebut the
presumption of nationality loss described in (i) above. Such interpretation resulted in the exclusion of alleged
citizens applying for readmission. 14/ The viewpoint expressed in these judicial and administrative decisions
evoked considerable dissent, 15/ and the Service has rejected it.

Prior to the repeal of section 352, the Service took the position set forth in an early authoritative statement by the
Attorney General, 16/ which held that citizenship was not lost under the presumption in (i) above, and that a failure
to rebut it affected only the naturalized citizen's right to receive diplomatic protection while he remained abroad.
This viewpoint of the Service was supported in judicial 17/ and administrative 18/ decisions. (Revised)

(b) After January 13, 1941. (1) Before Schneider v. Rusk and Afroyim v. Rusk. (i) Provisions generally and legislative
purpose. Under section 404 of the Nationality Act of 1940, effective January 13, 1941, through December 23, 1952, a
specified period of continuous foreign residence, after attaining majority, 20/ caused the automatic expatriation of a
naturalized United States citizen, 21/ even though the naturalization occurred prior to the 1941 date, 22/ and
provisions of similar import were continued in former section 352. (Revised)

The above provisions constituted congressional recognition of the need for legislation to lessen friction with foreign
governments growing out of disputes as to the nationality of naturalized citizens and their offspring residing for
prolonged periods in foreign lands. 23/
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The effect of the Schneider and Afroyim decisions upon the validity of these expatriatory provisions is considered in
(2), infra.

(ii) Section 404(a), 1940 Act. Section 404(a) of the earlier 1940 enactment, which had no equivalent, provided for
expatriation after two years' residence in the country of birth or former allegiance, if under the laws thereof, such
residence caused acquisition of that country's nationality. 24/ (Revised)

Expatriation under section 404(a) did not occur, however, if the national resided abroad in the employment and
under the orders of the United States Government, or was receiving compensation from the Government and was
residing abroad on account of disability incurred in its service. 25/

(iii) Section 404(b) and (c), 1940 Act, compared with and distinguished from former section 352. Sections 404(b) and
(c) were identical with former sections 352(a)(1) and (2) respectively, except for the retrospective feature not found in
the earlier provisions, and the additional words "or states" in former section 352(a)(2) which were not contained in
section 404(c). Since the latter section included only the word "state," it was held that expatriation occurred
thereunder only the five-year period of continuous residence was in a single state. 26/ (Revised)

(iv) Exemptions from expatriation. The 1940 statutory provisions had no application to persons who resided
abroad for reasons specified in section 405 and 406 of that statute. Similar exemptions contained in former sections
353 and 354 of the Act 27/ relating to expatriation under former section 352(a) were augmented by new exceptions
which, in some instances, applied retroactively in avoidance of nationality loss under the 1940 enactment. (Revised)

The 1940 legislation contained no provisions comparable to those set forth in former section 352(b). However, the
restrictions of that section were administratively applied in any case arising under the 1940 statutory provisions.
28/ (Revised)

A comparative analysis of the exemption provisions of the statutes insofar as they precluded loss of nationality
under sections 404(b) and (c) of the 1940 Act and former section 352(a) has been included in INTERPS 353 and 354.
(Revised)

(v) Meaning of "continuous residence" in a "foreign state." As defined in the 1940 statute, 29/ one's residence was
one's place of general abode. In considering the implications of this definition, the United States Supreme Court
observed that a person's place of general abode was his actual principal dwelling place without regard to his
reasons, wishes, or intent. Thus, residence abroad for expatriation purposes could be established even though the
absentee did not intend to abandon his United States residence and maintain his permanent home in a foreign
country. 30/

An appellate court later found that the observation of the Supreme Court in the Savorgnan case 30/ did not mean
that a person's place of general abode must always be determined only by his external conduct without regard to the
purposes of his foreign stay. 31/ 

Current section 101(a)(33) continued the above 1940 statutory definition of residence but, in elaboration, defined a
place of general abode as the principal, actual dwelling place, without regard to intent. Furthermore, under the
definition, continuity of foreign stay could be achieved without continuous physical presence by virtue of its specific
provision.

Since, as indicated above, continuous foreign residence did not mean continuous physical presence in a foreign state,
one who had a foreign place of general abode could continue to have it despite a period of absence. However, the
actual physical presence of such a person within the United States was strong evidence that such was then the situs of
his place of general abode. 32/

It was also held that once the foreign place of general abode contemplated above had been established, it was not
interrupted by brief visits to the United States. 33/ Thus, one who visited the Untied States for three weeks, intending
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to preserve citizenship by such action, nonetheless underwent expatriation when she continued to maintain her
principal dwelling place abroad during the remainder of the prescribed period. 34/

It further followed, however, that when the requisite place of general abode was actually reestablished in the United
States, even for a relatively short period, a resumed foreign residence would not be considered a continuation of
previous residence abroad for expatriation purposes. 35/

The term "foreign state" had the same meaning under these two most recent enactments, 36/ insofar as it is a factor in
expatriation by foreign residence.

(vi) Expatriation required "voluntary" residence; expatriation under 1940 Act delayed until October 14, 1946. In
recognition of the general principle that expatriation may only result from voluntary action, 37/ loss of nationality
under the 1940 provisions, as originally enacted, was delayed until October 14, 1941, 38/ to afford naturalized
citizens residing abroad an opportunity to return home.

The advent of World War II with its attendant restrictions upon travel prompted further legislative delays in the
effective date of the 1940 provisions. As a result, citizenship loss based upon extended foreign residence since
January 13, 1941, could occur for the first time on October 14, 1946, 39/ and then, only if the national on such date
was still residing abroad.

Continued foreign residence on and after the above cutoff date was also considered involuntary and did not cause
expatriation if the naturalized person had completed all arrangements to come, 40/ or had set in motion machinery
to effect his return 41/ to the United States before such date, but was precluded from doing so because of travel
conditions beyond his control. Such rulings prevailed even though the citizen had not actually departed from a
foreign country to return to the United States, and was still residing in the foreign state where he had maintained his
residence for the expatriative period. 42/

The defense of involuntary residence was also recognized in cases arising under the current section in which the
residence was shown to have involuntarily accrued by reason of refusal of the foreign government to permit
departure. 43/

(vii) Other instances of "involuntary" residence. Foreign residence was held to be involuntary when it was
maintained from a sense of filial duty which prompted a daughter to remain abroad to take care of her ailing
mother, 44/ or when such residence is prolonged because a husband could not in good conscience leave the care of
his sick wife to strangers abroad. 45/

Foreign residence was also considered involuntary when the representations and behavior of United States consular
officials led the citizen to erroneously believe that he qualified for one of the statutory exemptions. 46/

(viii) Naturalized citizens defined. Under the 1940 statute 47/ and the current law, 48/ any person who acquired
citizenship of the United States after birth was a naturalized citizen, and was subject to nationality loss by
protracted foreign residence. Thus, in the general sense, all derivative citizens 49/ had such status, as had persons
who became citizens by judicial or administrative proceedings or by statute and treaty conferring nationality upon
the inhabitants of newly acquired territory. (Revised)

Despite the rules mentioned above, however, the 1940 statutory provisions were not applicable to noncitizen
nationals 50/ who acquired such status at birth, even though they subsequently became citizens by naturalization,
and the peoples of annexed territories generally were protected from citizenship loss by specific statutory exemption.
51/

Under some statutory provisions, persons who acquired citizenship at birth within or without the United States 52/
and then underwent expatriation are restored to their original citizenship status upon repatriation and were not
considered naturalized citizens 53/ for these purposes, a conclusion that was confirmed by a specific grant of
statutory exemption to repatriated women within this group. 54/
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The above principle involving restoration to one's former citizenship status also had application to former
native-born citizens who regained citizenship after August 6, 1946, and before August 16, 1951, under section 323 of
the 1940 Act, as amended. 55/ Such persons were not considered naturalized citizens. 56/

On the other hand, until December 24, 1952, citizenship status acquired under section 323 before or after the above
1946-1951 period constituted a naturalization, even though the repatriate had originally acquired citizenship at
birth. However, on December 24, 1952, a repatriate in this last category was retroactively restored to the status of
one who had acquired citizenship at birth if such had been his original status. 57/ Furthermore, this ruling prevailed
even though subsequent to repatriation and prior to December 24, 1952, such repatriate was found to have
undergone expatriation pursuant to section 404 of the 1940 Act based upon the original viewpoint that his
repatriation constituted a naturalization.

(ix) Age restriction. Expatriation occurred under the 1940 statute only if the full requisite period of foreign residence
was accumulated after the citizen attained majority 58/ and loss of nationality under the former provisions of the
current Act was similarly restricted. Foreign residence during minority did not contribute to expatriation under
either statute. (Revised)

(2) Effect of Schneider v. Rusk and Afroyim v. Rusk (also see OI 352.1). The Supreme Court in Schneider v. Rusk 59/
held that, since former section 352(a)(1) applied to the naturalized and not to the native-born citizen, it
discriminated against the naturalized citizen. For that reason, the court further concluded that the section was
violative of the Fifth Amendment, and therefore was unconstitutional. The basic principle underlying the decision
was such that sections other than 352(a)(1) were affected by the court ruling. Specifically, it was the Service view
that, by reason of the decision, all past findings of expatriation pursuant to section 404(b) and (c) of the Nationality
Act of 1940, as well as former sections 352(a)(1) and (2) were nullified and, further, that expatriation could no
longer occur under the latter sections. 60/ (Revised)

Moreover, it was also the view of the Service 61/ that, where a Government official whose duty it was to furnish
such advice advised a naturalized citizen, either directly or indirectly through a member of the citizen's family, that
he had lost his citizenship under the 1940 and 1952 statutory provisions identified above, advice which later proved
to be erroneous because of the subsequent ruling in the Schneider case, such a naturalized citizen could not be
regarded as having lost his citizenship when, in reliance upon the erroneous advice and in the belief that he was no
longer a citizen, he thereafter performed what would otherwise be an effective expatriative act. More specifically,
where the stated conditions prevailed, and such citizen thereafter voluntarily naturalized in a foreign state pursuant
to his own application (often to avoid statelessness), or took a voluntary oath of allegiance to a foreign state, or
voted voluntarily in a foreign political election, or voluntarily performed any combination of these acts, or one or
more other acts which normally caused a loss of United States citizenship, such citizen did not undergo expatriation
by reason thereof. (Revised)

Unlike expatriation under sections 404(b) and (c) and the former provisions, which resulted from foreign residence
alone, citizenship loss pursuant to section 404(a) of the Nationality Act of 1940 occurred only when a foreign
nationality was acquired as a result of such residence. 62/ Since Schneider v. Rusk involved nationality loss under
former section 352(a)(1), the decision obviously gave no consideration to this additional element and, for such
reason, the Service did not hold Schneider had invalidated section 404(a) as a basis for expatriation. 63/ (Revised)

Moreover, despite the subsequent Supreme Court decision in Afroyim v. Rusk, 64/ administrative authority 65/
initially persisted in the viewpoint expressed in the paragraph just above, held that, even when the Schneider and
Afroyim decisions were considered together, expatriation under section 404(a) could still occur if the resumption of
residence in the foreign state was coupled with persuasive evidence establishing an intention to abandon allegiance
to the United States, transfer allegiance from the United States to a foreign state, or otherwise relinquish United
States citizenship. 66/ However, this position was reconsidered, and administrative authority agreed that section
404(a) had been voided on constitutional grounds by the United States Supreme Court. 67/ Accordingly, nationality
loss pursuant to section 404(a) was no longer regarded as having taken place after the Supreme Court decision.
(Revised)
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FN 18/ In re Gabriel Marulis, Adj. Off., March 24, 1947, copy in CO 352-P; Gen. Coun., file C-1529514, January 8,
1952.

FN 20/ 3 I. & N. Dec. 470 (1949).

FN 21/ U.S. ex rel. Lapides v. Watkins, 165 F. 2d 1017 (1948).

FN 22/ Gen. Coun., file 56185/400-A, August 21, 1945.

FN 23/ Lapides v. Clark, 176 F. 2d 619 (1949), cert. den., 338 U.S. 860 (1949).

FN 24/ U.S. v. Cuccaro, 138 F. Supp. 847 (1956); 3 I. & N. Dec. 668 (1949).
FN 25/ Sec. 405.
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FN 26/ Gen Coun., file 500/2 sec. 404, October 17, 1946.

FN 27/ Sec. 353, sec. 354; Repealed by Act of October 10, 1978, P.L. 95-432. (Revised)

FN 28/ 3 I. & N. Dec. 860 (1950).

FN 29/ Section 104.

FN 30/ Savorgnan v. U.S., 338 U.S. 491, 504 (1950).

FN 31/ U.S. v. Karahalias, 205 F. 2d 331 (1953).

FN 32/ Garlasco v. Dulles, 138 F. Supp. 796 (1956).

FN 33/ 3 I. & N. Dec. 253, 258 (1948).

FN 34/ 4 I. & N. Dec. 421 (1951).

FN 35/ Talbot v. Acheson, 110 F. Supp. 182 (1951).

FN 36/ Sec. 103, 1940 Act; current sec. 101(a)(14).

FN 37/ See INTERP 349.

FN 38/ Sec. 409.

FN 39/ Act of October 11, 1945.

FN 40/ 2 I. & N. Dec. 816 (1947).

FN 41/ 6 I. & N. Dec. 15 (1953).

FN 42/ 2 I. & N. 889 (1947).

FN 43/ 9 I. & N. Dec. 711 (1962).

FN 44/ Ryckman v. Acheson, 106 F. Supp. 739 (1952).

FN 45/ Mendelsohn v. Dulles, 207 F. 2d 37 (1953).

FN 46/ Gay v. Brownell, 120 F. Supp. 319 (1954).

FN 47/ See sec. 101(c).

FN 48/ See sec. 101(a)(23).

FN 49/ See INTERPS 320, 341.

FN 50/ See INTERP 308.

FN 51/ See INTERP 353.
FN 52/ See INTERP 301.



Service Law Books

INSERTS

FN 53/ See INTERPS 324, 402.

FN 54/ See INTERP 353.

FN 55/ See INTERPS 327, 402.

FN 56/ 4 I. & N. Dec. 248 (1951); Reaume v. U.S., 124 F. Supp. 851 (1954).

FN 57/ See sec. 327(c).

FN 58/ 3 I. & N. Dec. 470 (1949).

FN 59/ 377 U.S. 163 (1964).

FN 60/ Also see INTERP 355.

FN 61/ See INTERP 349.1(b).

FN 62/ See (1)(ii), supra.

FN 63/ Tacit agreement with the view that Schneider did not invalidate sec. 404(a) is found in the Attorney
General's reference to sec. 404 on p. 8 of his Statement of Interpretation Concerning Expatriation of United States
Citizens, January 18, 1969 (34 F.R. 1079).

FN 64/ 387 U.S. 253 (1967); also see INTERP 349.1(d), (e), and (f)(4).

FN 65/ Attorney General's Statement of Interpretation Concerning Expatriation of United States Citizens, January
18, 1969; letters dated February 6, and March 12, 1969, from General Counsel to Deputy Administrator, Bureau of
Security and Consular Affairs, Department of State, CO 349-P; Department of State Airgram, May 16, 1969; also see
memorandum, Assistant Commissioner, Naturalization, relative to Calogaro Fidacaro, A-14872297, October 30,
1969.

FN 66/ Cf. In re Petition of Frank Balsamo, 306 F. Supp. 1028 (1969).

FN 67/ Department of State Airgram, November 13, 1969, page 2.
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Interpretation 352.2 Repeal of section 352 by Act of October 10, 1978. Under Public
Law 95-432, Section 352 of the current Act was prospectively repealed on October
10, 1978. (Added)
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Interpretation 353.1  Past exemptions relating to expatriation based upon foreign
residence.

(a) Generally.
(b) Representatives of religious organizations; foreign representatives of business organizations.
(c) For reasons of ill health.
(d) Study abroad.
(e) Prolonged foreign residence by repatriates.
(f) Grantees of nationality in annexed territories.

(a) Generally. Except as otherwise indicated, the exemptions contained in former section 353 precluded expatriation
under former section 352(a), and provisions of somewhat similar import included in the Nationality Act of 1940 1/
prevented loss of nationality under sections 404(b) and (c) of that legislation. 2/ Exemptions (1) and (2) were for all
practical purposes identical with those contained in sections 405(a) and (b) of the earlier enactment, and exemption
(3) of the present law differed from its earlier counterpart 3/ only in that the determinative age was changed from
65 to 60. (Revised)

(b) Representatives of religious organizations; foreign representatives of business organizations. The fourth
exemption of former section 353, analogous to section 406(b), Nationality Act of 1940, modified the exception
accorded therein to representatives of religious organizations 4/ by substituting "having an office and representative
in the United States" for "having its principle office or place of business in the United States." Such change was made
to accommodate certain religious groups whose principal office was in a foreign country but who, nevertheless, were
recognized as American religious organizations. 5/ (Revised)

The receipt of a "substantial compensation," a requisite of the above exemption under both statutes, contemplated the
general maintenance of one who, as a member of a religious order of nurses was assigned to work in a hospital
abroad. The receipt of other fixed compensation was not required under such circumstances. 6/ (Revised)

A bona fide American business organization, as described in section 406(b) of the 1940 statute, included a foreign
corporation that was substantially owned and actually controlled by a United States business concern having its
principal office or place of business in the United States. 7/ In order to qualify for such exemption, employment
abroad had to be in a representative capacity, a qualification which precluded independent contractors, brokers, or
factors. Thus, one who established a residence and a primary local business in a foreign country was not entitled to
the exemption even though the greater part of his stock in trade comprised products of American firms which he had
the exclusive right to sell in that area. 8/ (Revised)

(c) For reasons of ill health. The exemption contained in section 406(c) of the Nationality Act of 1940 excepted only
the naturalized person himself for reasons of ill health, 9/ and therein it differed materially from exemption (5) of
former section 353 which extended the exception by including the illness or death of a parent spouse 10/ or a child,
11/ as additional reasons for precluding expatriation. However, under the 1940 statute prolonged foreign residence
caused by the illness of a parent or spouse of the naturalized person was involuntary residence and therefore
nonexpatriative. 12/ (Revised)

The six months' registration requirement in former exemption (5)(B) applies only to residence abroad for reasons
enumerated therein. 13/ (Revised)

(d) Study abroad. A "full course of study" or "full-time" attendance was required of those persons engaged in study
abroad who wished to avail themselves of exemption (6) of former section 353. Except for those specifications,
which were not included in the equivalent section of the Nationality Act of 1940, 14/ there was no material
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difference between the respective statutory provisions. (Revised)

Exemptions (7) and (8) of former section 353 were similar to sections 406(e) and (g) 15/ of the Nationality Act of
1940, although the present statute specifically limited exemption as a "child" to a person who was unmarried, and
exemption (7) incorporated by reference exemptive provisions of former section 354(a) 15a/ which were not found in
the earlier enactment. (Revised)

(e) Prolonged foreign residence by repatriates. Exemption (9) of former section 353 was a reenactment of section
406(f) of the Nationality Act of 1940, and assured that the expatriated 16/ women described therein will not suffer
expatriation by prolonged foreign residence following their repatriation, which for many purposes under the law
was considered a naturalization. 17/ (Revised)

(f) Grantees of nationality in annexed territories. Exemption (10) of former section 343, without previous legislative
precedent in the broad scope of its application, and retroactive in its nullification of expatriation, under sections
404(b) and (c) of the Nationality Act of 1940, was designed to preserve United States nationality granted to peoples
of territories without the continental United States which had been annexed by this country. Such grantees did not
acquire United States nationality at birth, but generally were considered to have undergone a form of
naturalization. 18/ (Revised)

Prior to the enactment of former section 353 of the present Act, certain Puerto Ricans who acquired United States
nationality after birth under the Act of March 2, 1917, 19/ were exempted form loss of status under section 404(c) of
the Nationality Act of 1940 by special legislation, 20/ as were Guamanians who were vested with similar
nationality status 21/ on August 1, 1950. 22/ (Revised)
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Footnotes

FN 1/ Sec. 405, 406.

FN 2/ See INTERP 352.

FN 3/ Sec. 406(a).

FN 4/ See sec. 101(a)(28).

FN 5/ Senate Report No. 1515, 81st Cong., 2d Sess., p. 767.

FN 6/ 5 I. & N. Dec. 544 (1953).

FN 7/ Gen. Coun., file 500/2, sec. 406, September 23, 1951.

FN 8/ 3 I. & N. Dec. 253 (1948).

FN 9/ 3 I. & N. Dec. 860 (1950).

FN 10/ See current sec. 101(a)(35).

FN 11/ See current sec. 101(c)(1).

FN 12/ See INTERP 352.

FN 13/ 7 I. & N. Dec. 619 (1957).

FN 14/ Sec. 406(d).

FN 15/ Added by the Act of December 8, 1942.

FN 15a/ Repealed by the Act of October 10, 1978, P.L. 95-432. (Added)

FN 16/ See INTERP 324.

FN 17/ See INTERP 352.

FN 18/ Senate Report No. 1515, 81st Cong., 2d Sess., p. 768.

FN 19/ See INTERP 302.

FN 20/ Act of June 25, 1948, retroactive to October 13, 1945.

FN 21/ See INTERP 307.

FN 22/ Sec. 206(e), Nationality Act of 1940, as amended.
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Interpretation 353.2 Repeal of Section 353 by Act of October 10, 1978. Under Public
Law 95-432, section 353 of the current Act was prospectively repealed on October
10, 1978. 23/ (Added)
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Footnotes

FN 23/ Section 352(a) also repealed by Act of October 10, 1978; P.L. 95-432.  (Added)
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Interpretation 354.1  Past exemptions relating to expatriation based upon foreign
residence.

(a) Statutory development.
(b) Sections 354(1) and 406(h) compared and distinguished.
(c) Applicability of section 354(5).

(a) Statutory development. Except for section 406(h), which was added to the Nationality Act of 1940 by the Act of
December 24, 1942, and which was similar but distinguishable form former section 354(1), the 1940 statute
contained no exemptions comparable in substance with those found in the remainder of former section 354.
(Revised)

(b) Sections 354(1) and 406(h) compared and distinguished. Section 354(1) added World War II 1/ veterans, 2/
their spouses, 3/ children, 4/ and dependent parents to the exempt veteran groups and dependents specified in
section 406(h) of the Nationality Act of 1940. Moreover, this additional exemption retrospectively embraced World
War II veterans who had already lost citizenship by foreign residence under the 1940 statute. However, the
retroactive application of the exemption, and the restoration of citizenship which ensued therefrom, extended only to
those veterans who had lost their nationality under section 404(c) of the 1940 Act and did not nullify expatriation
pursuant to section 404(b) thereof.

The Korean hostilities brought about a subsequent amendment of former section 354(1) which conferred its benefits
upon veterans of that conflict and their dependents. 5/ (Revised)

Again, unlike former section 354(1), which related only to persons whose extended residence had been within a state
other than the state of their birth or former nationality, 6/ section 406(h) exempted not only a person with similar
residence, 7/ but also one who resided for the prescribed period in the country of birth or former nationality. 8/
Furthermore, under former section 354(1), the citizenship status of any person who remained in one of these exempt
classes on December 24, 1952, continued undisturbed despite former section 352(a)(1), which would otherwise
apply with expatriative effect (Revised)

(c) Applicability of section 354(5). The last clause of former section 354(5), added by the Act of August 4, 1959, was
both prospective and retrospective in its application. Thus, citizenship deemed lost prior to the amendatory
legislation by reason of former section 352(a)(2) was regarded as not having been lost if, at the time of the
expatriation, the citizen had qualified for the exemption in the added clause. 9/ (Revised)
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Footnotes

FN 1/ See current sec. 101(d)(2).

FN 2/ See current sec. 101(d)(1).

FN 3/ See current sec. 101(a)(35).

FN 4/ See current sec. 101(c)(1).

FN 5/ See Act of August 4, 1959 (73 Stat. 274).

FN 6/ Cf. former sec. 352(a)(2); Repealed by Act of October 10, 1978; P.L. 95-432. (Revised)

FN 7/ Sec. 404(c), 1940 Act.

FN 8/ Sec. 404(b), 1940 Act; 3 I. & N Dec. 668 (1949).

FN 9/ 9 I. & N. Dec. 490 (1961).
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Interpretation 354.2 Repeal of section 354 by Act of October 10, 1978. Under Public
Law 95-432, section 354 of the current Act was prospectively repealed on October
10, 1978. 10/  (Added)
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Footnotes

FN 10/ Section 352(a)(2) also repealed by Act of October 10, 1978. (Added)
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Interpretation 355.1  Loss of nationality through parent's expatriation in the
absence of elective action by dual national offspring prior to the Act of October 10,
1978.

(a) Statutory development and provisions, generally.
(b) Effect of Schneider v. Rusk and Afroyim v. Rusk.

(a) Statutory development and provisions, generally. Provisions comparable to, but nonetheless distinguishable
from, those set forth in former section 355 1/ were first enacted into law as section 407 of the Nationality Act of
1940. While both sections required the dual national minor child to establish United States residence 2/ in order to
retain United States nationality, such action had to be taken under the earlier law before age 23 and, under the
former provision of the current Act, before age 25. (Revised)

Additionally, although loss of nationality under both of the above sections was based upon a naturalized citizen
parent's expatriation by protracted foreign residence, 3/ loss of nationality under the former provision was also
premised upon a parent's expatriation under former section 350 4/ of the current Act. This additional feature of the
former section provided for the expatriation of a child whose parent acquired United States nationality at birth (as
distinguished from acquisition by naturalization), a result that could not occur under the 1940 provisions. (Revised)

While the 1940 statute became effective on January 13, 1941, expatriation under section 407 was prohibited 5/ until
after October 14, 1946, as a result of World War II conditions. 6/ (Revised)

Neither of the two sections discussed above had been construed in reported administrative decisions, and a similar
dearth of precedent was encountered in reported court cases. However, in Gualco v. Acheson, 7/ the court saw fit to
discuss at length the purpose and effect of section 407, although the government did not contend that expatriation
occurred in accordance with those provisions. (Revised)

Former section 355 and its predecessor section 407, in effect, constitute statutory recognition and perpetuation in
modified form of the doctrine of election which was applied in the field of expatriation until the effective date of the
1940 legislation. 8/ (Revised)

(b) Effect of Schneider v. Rusk and Afroyim v. Rusk. The Supreme Court decision in the Schneider case rendered
sections 404(b) and (c) of the Nationality Act of 1940 and former section 352 9/ unconstitutional. 10/ It was clear
that where a naturalized citizen parent's expatriation was founded solely upon one of these sections, such
expatriation was nullity and, as a result, the dual national minor child of such parent could not possibly have been
regarded as having lost his or her citizenship under the provisions of either section 407 of the Nationality Act of
1940 or former section 355. (Revised)

Although a contrary view initially prevailed, 11/ administrative authority later took the position that section 404(a)
of the Nationality Act of 1940 had been voided on constitutional grounds by the Supreme Court. 12/ Accordingly, a
citizen parent was no longer regarded as having lost his citizenship under section 404(a), and consequently
nationality loss thereunder had ceased to be a basis upon which such parent's dual national minor child could have
expatriated pursuant to section 407 of the 1940 Act. (Revised)

Finally, while it had been held that expatriation did not occur pursuant to current section 350, by reason of the
Supreme Court ruling in Afroyim, 13/ it was the Service interim position that such ruling had not eliminated the
possibility of a valid expatriation under former section 350, and that therefore the section continued to be a premise
for possible expatriation under former section 355. (Revised)
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Footnotes

FN 1/ Repealed by Act of October 10, 1978; P.L. 95-432. (Revised)

FN 2/ See definition sec. 104, 1940 Act; current sec. 101(a)(33). (Revised)

FN 3/ Cf. sec. 404, 1940 Act; former sec. 352 and related INTERP. (Revised)

FN 4/ Repealed by Act of October 10, 1978; P.L. 95-432. (Revised)

FN 5/ Sec. 409, 1940 Act, as amended. (Revised)

FN 6/ Cf. 4 I. & N. Dec. 321, 323-326 (1951). (Revised)

FN 7/ 106 F. Supp. 760 (1952). (Revised)

FN 8/ See INTERPS 349 and 356. (Revised)

FN 9/ Repealed by Act of October 10, 1978; P.L. 95-432. (Revised)

FN 10/ See INTERP 352.1(b)(2). (Revised)

FN 11/ See INTERP 352.1(b)(2). (Revised)

FN 12/ Department of State Airgram, November 13, 1969, page 2. (Revised)

FN 13/ Cf. (1) and (2) under INTERP 350.1(b). (Revised)
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Interpretation 355.2 Loss of nationality after the Act of October 10, 1978. On
October 10, 1978 under P.L. 95-432, section 355 of the current Act was repealed.
The Act, prospective in nature does not restore citizenship to persons who lost
under former section 355. (Added)



Service Law Books

INSERTS

Interpretation 356.1  Expatriation as an inherent right of the individual.

(a) Common law.
(b) Development in the United States.

(a) Common law. The concept that expatriation is a natural and inherent right of the individual was not recognized
under the common law. Rather, it was generally held that no person could shed his allegiance and become an alien
without the consent of his sovereign or government. 1/

(b) Development in the United States. (1) Act of July 27, 1868. The above common law position with respect to this
concept, while it received some acceptance in the United States, was questioned at an early date 2/ and, on July 27,
1868, Congress enacted legislation 3/ declaring without limitation that expatriation is a natural and inherent right
of all people.

The 1868 enactment mentioned above made no provision for a method by which the right of expatriation might be
exercised and, with the exception of the limited grounds specified in the earlier Act of March 3, 1865, 4/ legislative
guidance as to the circumstances under which nationality might be cast off was completely lacking until enactment
of the March 2, 1907 statute. As a consequence, certain courts continued to consider themselves bound by the
common law doctrine, despite the congressional mandate of 1868. 5/

(2) Act of March 2, 1907; (doctrine of election). Although the above 1907 legislation provided a basis for
expatriation under certain specified conditions, the statute did not expressly limit the methods or grounds of
expatriation to those set forth therein. 6/ The absence of any such limitation, viewed in the light of the principles set
forth in the 1868 statute mentioned supra, evoked conflicting statements in a few isolated cases regarding the extent
to which expatriation might occur independently of the methods prescribed by the 1907 statute. Some authority
suggested that such legislation was not intended to limit, by prescribed grounds, the inherent right of expatriation,
7/ whereas at least one appellate court held that, with the enactment of the 1907 statute, a native-born citizen could
be divested of nationality only by the means specified therein. 8/

Relevant to the above matter was an observation of the United States Supreme Court in 1939 to the effect that
expatriation may occur as a result of congressional enactment, by operation of treaties, 9/ or by voluntary action in
conformity with applicable legal principles; 10/ and, in 1940, the Attorney General of the United States concluded
that the methods of expatriation provided for by the 1907 statute were not necessarily exclusive. 11/

Expatriation by voluntary action in conformity with applicable legal principles, as above recognized by the United
States Supreme Court, may be termed the active expression of the inherent right of expatriation guaranteed by the
legislation of 1868. Such premise for expatriation, originating as it did during a period when opinion differed
concerning the extent to which loss of nationality might occur independently of statutory methods, ceased to be
effective on January 13, 1941, since which date such uncertainty has been eliminated by express statutory provision.
12/

While expatriation by voluntary action in conformity with applicable legal principles can be regarded as statutory,
in the sense that it was held to occur upon a basic statutory ground set forth in the Act of March 2, 1907, actually loss
of nationality did not occur unless the ground was perfected in a manner neither mentioned nor authorized by the
statute. For example, citizens (both minors and those who had attained majority) who acquired a foreign nationality
involuntarily by operation of foreign law had to "elect" or "accept" the foreign nationality before they could be
adjudged expatriated upon the foreign naturalization ground in the 1907 Act. Similarly, acts which would have
caused immediate expatriation upon grounds in the 1907 enactment, had in not been for the citizen's minority or
other statutory restriction, were ineffective in causing loss of nationality unless subsequently confirmed. 13/
The above elections, acceptances, or confirmations were required to take the form of affirmative voluntary action or
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conduct which, in the light of the prior circumstances, warranted the conclusion that the citizen had actually
intended to embrace a foreign nationality and renounce or terminate his allegiance to the United States when he
performed the expatriatory act. 14/

(3) Nationality Act of 1940; current statute. (i) Inherent right of expatriation curtailed. Current section 356 and the
identical provisions of the 1940 statute 15/ have curtailed the inherent right of expatriation by general restriction,
thus eliminating the possibility that expatriation during the effective periods of the respective statutes may result
from acts or conditions, other than those specified therein. 16/

The expatriation provisions of the above enactments, however, may be applied only in a manner which is consistent
with existing treaties or conventions; 17/ moreover, the doctrine of "election" mentioned in (2) above has, to a certain
extent, been perpetuated therein. 18/
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Footnotes

FN 1/ Cf. Shanks v. Dupont, 3 Pet. 242 (1830).

FN 2/ 8 Op. Atty. Gen. 139 (1956); 9 Op. Atty. Gen. 356 (1859).

FN 3/ 15 Stat. 223 (sec. 1999, R.S., 1878).

FN 4/ See INTERP 349.

FN 5/ See Comitis v. Parkerson, 56 F. 556 (1893).

FN 6/ See INTERP 349.

FN 7/ Ex parte Griffin, 237 F. 445 (1916); U.S. ex rel. Rojak v. Marshall, 34 F. 2d 219 (1929).

FN 8/ Leong Kwai Yin v. U.S., 31 F. 2d 738 (1929).

FN 9/ See INTERP 357.

FN 10/ Perkins v. Elg, 307 U.S. 325, 329.

FN 11/ 39 Op. Atty. Gen. 411.

FN 12/ Cf. (3) infra.

FN 13/ See INTERP 349.

FN 14/ See INTERP 349.

FN 15/ Sec. 408.

FN 16/ See 4 I. & N. Dec. 756, 759 (1952); Tomasicchio v. Acheson, 98 F. Supp. 166, 169 (1951); Tomoya Kawakita v.
U.S., 190 F. 2d 506, 512, 514 (1951), affirmed without deciding the point, 343 U.S. 717, 730 (1952).

FN 17/ See current sec. 357.

FN 18/ See INTERPS 349 and 355.
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Interpretation 356.2 Expatriation of noncitizen nationals.

The expatriation provisions of the Nationality Act of 1940 and the current statute uniformly provide for a loss of
United States nationality by nationals of the United States rather than for a loss of United States citizenship by
citizens of the United States. Since the definition of the term "national" is inclusive of both citizens and noncitizen
nationals, 19/ it is clear that noncitizen nationality 20/ as well as United States citizenship may be lost under such
provisions. (INTERP 356 revised)



Service Law Books

INSERTS

Footnotes

FN 19/ See sec. 101(b), 1940 Act; current sec. 101(a)(22).

FN 20/ See INTERP 308 and 309.1(b)(4).
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Interpretation 357.1  Application of treaties and conventions.

(a) Statutory history; effective date of a treaty.
(b) The status of treaties and the effect of their conflict with statutes.
(c) The possible effect of defunct treaties upon current expatriation cases.
(d) The purposes and operation of citizenship treaties.
(e) Treaties or conventions in force.
(f)  The effect of Schneider v. Rusk and Afroyim v. Rusk upon the validity of citizenship treaties.

(a) Statutory history; effective date of a treaty. Provisions comparable to those of the section under discussion were
not included in the statutes until enactment of the Act of October 14, 1940. 1/ The latter statute, however, contained
no proviso similar to that included in the current section, and while it preserved the effect of treaties and conventions
in force on the enactment date, it did not expressly require ratification as a condition precedent to preservation.
Under the 1940 Act, it was generally held that a treaty became effective upon the date on which ratifications were
exchanged or deposited, unless a different date was expressly agreed to therein. The inclusion of such provisions in
the statutes is merely precautionary, and should not be regarded as an indication of conflict between statutes and
treaties. 2/

(b) The status of treaties and the effect of their conflict with statutes. Under principles of Constitutional law, 3/ a
convention (an agreement in the nature of a treaty), or a treaty, when self-executing in the sense that no additional
legislation is required to make it effective, is equivalent to and of like obligation with an act of Congress. When a
treaty is in conflict with a congressional enactment, that which is later in date will control. Thus, a treaty may
supersede or abrogate an act of Congress, and vice versa. However, repeal by implication is never favored, and a
later treaty will not be regarded as repealing an earlier statute by implication unless the two are incompatible to the
extent that the statute cannot be enforced without antagonizing the treaty. Conversely, the same principles are
applied when considering the effect of new legislation upon an existing treaty. 4/

(c) The possible effect of defunct treaties upon current expatriation cases. A former treaty which is no longer in force
may nonetheless be applicable in the present determination of expatriation issues which arose during the effective
period thereof. Thus, in 1943, the then defunct naturalization convention of 1870 5/ between the Austro-Hungarian
Empire and the United States was administratively reviewed in determining a question of expatriation, 6/ and, in
Ex parte Gilroy, 7/ the court accorded similar consideration to the treaty of 1868 8/ concluded by the United States
and the North German Union. 9/

(d) The purposes and operations of citizenship treaties. Generally, treaties or conventions have been negotiated in the
field of nationality for the primary purposes of securing reciprocal recognition of the right of expatriation through
foreign nationalization, and sometimes to provide for mutual recognition of expatriation by renunciation inferred
from a naturalized citizen's renewal of permanent residence in the country of his origin, whether such country be the
United States or a foreign state. An intent not to return to the country of naturalization must be proved under the
treaties. If actual intent not to return is found at any time after return to the country of origin, expatriation occurs at
such time. 10/ Lacking the establishment of actual intent, a rebuttable presumption arises at the end of 2 years '
residence in the country of origin, that the naturalized person does not intend to return to the country of
naturalization, and has renounced its nationality. If the naturalized person establishes that he always intended to
return to the country of naturalization, the presumption is overcome, and the naturalized status is not lost. 11/

(e) Treaties or conventions in force. Currently effective treaties or conventions designed to effect one, or the other, or
both of the above objectives have been negotiated with Albania (1935); Argentina (1913); Belgium (1869); Brazil
(1910; 1913); Bulgaria (1924); Chile (1913); Colombia (1913); Costa Rica (1912; 1913); Czechoslovakia (1929);
Denmark (1873); El Salvador (1908, 1908); Great Britain (1870)' 12/ Haiti (1904); Honduras (1909); Hungary
(1921); Lithuania (1938); 13/ Nicaragua (1912); Norway (1871); 14/ Panama (1913); Peru (1909); Portugal (1908);
Sweden (1871); 15/ and Uruguay (1909).
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(f) The effect of Schneider v. Rusk and Afroyim v. Rusk upon the validity of citizenship treaties. The Supreme Court in
Schneider v. Rusk held that a statutory provision, providing for the expatriation of a naturalized citizen solely upon
the basis of his extended continuous residence in a foreign country, is unconstitutional. 16/ Later, in Afroyim v.
Rusk, 17/ the court also declared that nationality loss cannot take place unless there is a voluntary relinquishment of
United States citizenship. 18/ The validity and effectiveness of a citizenship treaty was not of issue in these cases.
Nonetheless, since such treaties may involve naturalized citizens, and the basis for expatriation thereunder may
connected with the citizens' residence in foreign countries, questions may well arise as to whether the decision in
Schneider has nullified past, and precluded future, expatriations under the various treaties. Moreover, considering
the very broad rule laid down in Afroyim v. Rusk, similar questions also may be presented relative to the effect of
that decision upon citizenship loss under the treaties. These questions have not as yet been considered and resolved,
and the Service will take a position in such situations only as cases arise under the individual treaties. (Revised)
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Footnotes

FN 1/ Sec. 410.

FN 2/ See House Report, Hearings, H.R. 6127 (9980), 76th Cong., 1st Sess., p. 505.

FN 3/ Sec. 2, Art. VI, U.S. Constitution.

FN 4/ 30 Op. Atty. Gen 351 (1915).

FN 5/ 17 Stat. 833.

FN 6/ 1 I. & N. Dec. 429.

FN 7/ 257 F. 110 (1919).

FN 8/ 15 Stat. 615.

FN 9/ See also 15 Op. Atty. Gen. 15 (1875).

FN 10/ 3 I. & N. Dec. 98 (1947).

FN 11/ 3 I. & N. Dec. 668 (1949); 4 I. & N. Dec. 321 (1951).

FN 12/ See Reynolds v. Haskins, 8 F. 2d 473 (1925); U.S. v. Reid, 73 F. 2d 153 (1934); U.S. ex rel. Guest v. Perkins, 17
F. Supp. 177 (1936).

FN 13/ See 4 I. & N. Dec. 321 (1951)
.
FN 14/ See Haaland v. Attorney General, 42 F. Supp. 13 (1941); 3 I. & N. Dec. 98 (1947), 668 (1949).

FN 15/ See Perkins v. Elg, 307 U.S. 325 (1939).

FN 16/ See INTERP 352.1(b)(2).

FN 17/ 387 U.S. 253 (1967).

FN 18/ See INTERP 349.1(d), (e), and (f)(4).
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Interpretation 358.1  Diplomatic certificate regarding loss of nationality.

Section 2 of the Act of March 2, 1907, placed upon United States diplomatic and consular officers the primary
responsibility of receiving and considering evidence presented by naturalized citizens abroad for the purpose of
rebutting the presumption of expatriation which arose through prolonged foreign residence, and such duty
continued under section 409 of the Nationality Act of 1940. 1/

During the period when a failure to rebut the above presumption could result in loss of nationality rather than
diplomatic protection abroad, persons resting under the presumption who desired to visit the United States
temporarily were issued affidavits of identity and nationality, in lieu of United States passports, setting forth the
facts in their cases.

The statutory responsibility of State Department officers stationed in foreign countries to consider questions of
expatriation generally, insofar as they related to United States nationals abroad, and certify that nationality had
been lost was first put forth in the Nationality Act of 1940 2/ in terms almost identical with those of this section.
(INTERP 358 revised)
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Footnotes

FN 1/ See INTERP 352.1(a)(2).

FN 2/ Sec. 501.
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Interpretation 359.1  Certificate of nationality for foreign use.

Current section 359 had its statutory inception in the identical provisions of the Nationality Act of 1940.  1/

A congressional committee recommended the enactment of section 502, mentioned above, because it recognized that
nationals other than naturalized United States citizens frequently needed documentary proof of their status in order
to establish their rights in a foreign country, which they often found inexpedient to visit for such purpose.
Furthermore, assuming the national's presence in the foreign state involved, it was considered improper and unwise
for him to surrender his United States passport to the local authorities as proof of nationality, even upon the
condition that it be returned to him later. 2/

While naturalized citizens of the United States are (were) not entitled to receive this certificate under the current
section and its earlier equivalent, a similar document may (could) be administratively issued in their behalf
pursuant to other provisions contained in the present statute and the 1940 Act. 3/
(INTERP 359 revised)
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Footnotes

FN 1/ Sec. 502.

FN 2/ House Report Hearings, H.R. 6127 (9980), 76th Cong., 1st Sess., p. 507.

FN 3/ See INTERP 343.
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Interpretation 360.1  Declaratory judgment.

(a) Before January 13, 1941.
(b) From January 13, 1941, to December 24, 1952.
(c) Since December 24, 1952.

(a) Before January 13, 1941.   Prior to the Act of October 14, 1940, the statutes did not provide for a
declaratory judgment procedure specifically designed to determine the issue of nationality. However, in 1939, the
United States Supreme Court affirmed a decision declaratory of citizenship status [307 U.S. 325], rendered in
proceedings brought under the Federal Declaratory Judgment Act of June 14, 1934 [48 Stat. 955 (28 U.S.C. 400)]. In
that case [Perkins v. Elg, 99 F. 2d 408 (1938)], the litigant was physically present in the United States following a
lawful admission by the immigration authorities, had subsequently been denied a United States passport, and
thereafter had been threatened with deportation proceedings as an alien. Under such circumstances, the appellate
court held that an actual justiciable controversy existed which entitled the litigant to initiate an action under the
1934 statute.

Resident aliens in custody as the result of deportation proceedings could secure a similar adjudication of nationality
status (a judicial hearing de novo) in habeas corpus proceedings, provided they previously had been lawfully
admitted to the United States by the immigration authorities and had advanced a claim to citizenship supported by
substantial evidence during the deportation action [Ng Fung Ho v. White, 259 U.S. 276, 281 (1922) also see Kessler v.
Strecker, 307 U.S. 22, 35 (1939)]. On the other hand, a person residing abroad whose claim to citizenship was there
denied had no choice but to seek entry as a citizen and have no choice but to seek entry as a citizen and have no
choice but to seek entry as a citizen and have the nationality issue adjudicated at that time. While such person, if
excluded and in custody awaiting deportation, could secure a judicial review of the administrative action by the
institution of habeas corpus proceedings, such review was limited in its scope, and generally did not contemplate a
de novo hearing and determination of the nationality issue. If the administrative proceeding had been conducted
with fairness and without application of any erroneous rule of law, and the findings were supported by substantial
evidence of record, the administrative decision as to nationality was final [Quon Quon Poy v. Johnson, 273 U.S. 352
(1927); see 1 I. & N. Dec. 587 (1943)]. Although judicial authority differed in regard to the question, this latter rule
was applied in the case of persons found within the United States who, when taken into custody in connection with
deportation proceedings, admitted that they had entered the country surreptitiously [Jung See v. Nash, 4 F.2d 639
(1925); U.S. ex rel. Jew Lee v. Brough, 16 F.2d 492 (1926)]. Lacking an admission of illegal entry, however, such
persons were accorded a judicial trial and determination de novo in habeas corpus proceedings, provided the claim
to citizenship was not of a frivolous nature [see Chin Hoy v. U.S., 293 F. 750 (1923); Chin Lund v. U.S., 9 F.2d 283
(1925)]. Moreover, a similar de novo hearing was given persons under deportation when they claimed citizenship at
birth within the United States and uninterrupted residence therein since such time, provided the allegations were
supported by some evidence [U.S. ex rel. Singleton v. Tod, 290 F. 78 (1923)].

(b) From January 13, 1941, to December 24, 1952. (1) Under the Nationality Act of 1940. (i) General. The
1940 statute made specific provisions for a declaratory judgment proceedings designed for the sole purpose of
determining the nationality status of persons claiming to be citizens [Brassert v. Biddle, 148 F.2d 134 (1945)] or
noncitizen nationals [Cabebe v. Acheson, 183 F.2d 795 (1950] of the United States [sec. 503]. Such proceeding
provided for a judicial trial and determination of nationality issues entirely independent of any such adjudication
previously made in administrative or judicial proceedings [Wong Wing Foo v. McGrath, 196 F.2d 120 (1952)]. A
final administrative decision in exclusion proceedings denying admission to an alleged citizen of the United States
on the basis of the nationality issue, did not bar a subsequent action under section 503, even though the exclusion
decision had been sustained by the courts in habeas corpus proceedings [Mah Ying Og v. McGrath, 187 F.2d 199
(1950); Brownell v. Lee Mon Hong, 217 F.2d 143 (1954)]. (Redesignated)

(ii) Certificate of identity. The remedy of section 503 was available to alleged nationals, irrespective of their place of
birth [Lee Wing Hong v. Dulles, 214 F.2d 753 (1954)], and regardless of whether or not they were in the United States
at the time the action was initiated, or had ever been therein up until such time [Chow Sing v. Brownell, 217 F.2d 140
(1955)]. A person with a substantial claim to citizenship who commenced proceedings in good faith while abroad



Service Law Books

INSERTS

could thereafter secure from a United States diplomatic or consular officer a certificate of identity which would
permit admission to the United States free from challenge at the port of entry from the sole purpose of prosecuting the
declaratory action. A refusal to issue the document could be appealed to the Secretary of State under the statute, but
no provision was made therein for judicial review of the Secretary's decision. While appellate opinion ruled that the
courts had no jurisdiction to review the discretionary action of the State Department [Dulles v. Lee Gran Lung, 212
F.2d 73 (1954)], a few district courts considered themselves empowered to order the Secretary of State to issue the
certificate, if they found an abuse of discretion [Lee Mun Way v. Acheson, 110 F. Supp. 64 (1953)]. Moreover, a
pending declaratory judgment action could be continued by court order until a final administrative decision had
been made in regard to the issuance of the certificate [Kiyoshi Kawaguchi v. Acheson, 184 F.2d 311 (1950); also see
Wong Dong Hong v. Dulles, 218 F.2d 69 (1954)] and, in any event, should a certificate not issue, the declaratory
judgment action could be prosecuted to conclusion without the claimant's presence [see U.S. ex rel. Soo Hoo Chew Yee
v. Shaughnessy, 104 F. Supp. 425, 427 (1952)]. (Redesignated)

(iii) Procedure in prosecuting declaratory action. The declaratory judgment proceeding, a civil action governed by
the Federal Rules of Civil Procedure [28 U.S.C.] and brought against the head [see Acheson v. Fujika Furusho, 212
F.2d 284 (1954)] of the government agency or department involved, was commenced by filing a complaint with the
United States district court for the district in which the litigant claimed a permanent residence [Acheson v. Yee King
Gee, 184 F.2d 382 (1950); Katsumi Yoshida v. Dulles, 116 F. Supp. 618 (1953)], or with the United States District
Court for the District of Columbia [Jung Wai Mook v. Brownell, 228 F.2d 412 (1955)]. As jurisdictional prerequisites,
it had to appear from the complaint that a privilege or right claimed on the basis of nationality had been actually
[Elizarraraz v. Brownell, 217 F.2d 829 (1954)] denied the complainant by a government agency, department, or
executive official thereof on the ground [Lee Hung v. Acheson, 103 F. Supp. 35 (1952); Quong Ngeung v. Dulles, 117 F.
Supp. 498 (1953)] that such complainant was not a United States national. Moreover, the actual controversy
engendered by the denial of the privilege or right had to persist at the time suit was instituted or else jurisdiction
failed. For example, if subsequent to exclusion, the alleged national entered the United States and continued to reside
therein undisturbed, he could not initiate a declaratory judgment action at such time since the controversy was
deemed to have subsided. Furthermore, the mere possibility or even probability that the controversy might be
resumed in the future as the result of further adverse government action not yet threatened did not confer jurisdiction
[Garcia v. Brownell, 236 F.2d 356 (1956)]. (Redesignated)

(iv) Denial of national's right; conclusion of nonnationality. A refusal to issue a United States passport or its
equivalent always constituted a denial of a privilege to which United States nationals were entitled. When such
refusal was based upon the finding that the applicant was not the person he professed to be [Jew Jock Koon v. Dulles,
139 F. Supp. 205 (1955)], or was motivated by insufficient proof of the claimed identity [Lee Wing Hong v. Dulles,
214 F.2d 753 (1954)], or was predicated upon the applicant's expatriation, the refusal constituted a denial on the
ground that the applicant was not a United States national [Chin Chuck Ming v. Dulles, 225 F.2d 849, 853 (1955)]. A
denial of admission in exclusion proceedings is a denial of a national's right grounded upon a conclusion of
nonnationality, provided the applicant had applied for entry as a United States national [Chow Sing v. Brownell,
217 F.2d 140 (1954)]. Similarly, one who was refused a certificate of citizenship in a proceeding under section 339 of
the 1940 statute [see Interpretations, sec. 341] was considered to have been denied a national's right or privilege
grounded upon a finding of nonnationality within the meaning of section 503 [Chin Wing Dong v. Clark, 76 F. Supp.
648 (1948)]. (Redesignated)

(v) Administrative inaction amounting to denial. In some instances, administrative inaction with respect to an
alleged national's application for a privilege or right was considered an actual denial thereof within contemplation
of section 503. For example, the requisite statutory denial has been predicated upon a refusal to issue a United States
passport for an unreasonable length of time, even though there was no final official action which explicitly
constituted such denial [Chin Chuck Ming v. Dulles, 225 F.2d 849 (1955)]. Again, in connection with the issuance of a
passport, the State Department's insistence upon the production of additional evidence, when it was clear that the
applicant could not produce it, has been deemed an actual denial [Wong Ark Kit v. Dulles, 127 F. Supp. 871, 874
(1955)], even though there has been no express refusal of the privilege claimed by the alleged national. However,
when a consul informed an applicant for a United States passport within a reasonable time that no decision had
been reached in the case, and requested the submission of additional evidence as to citizenship, a failure of the
applicant to produce the evidence or to inform the consul that he would or could not do so precluded a claim that the
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passport had been actually denied [Ling Share Yee v. Acheson, 214 F.2d 4 (1954), cert. den., 348 U.S. 873 (1954)].
Under such circumstances, the neglect of the applicant caused the unreasonable delay in adjudication.
(Redesignated)

(2) In habeas corpus proceedings. Throughout the effective period of the 1940 legislation, judicial conflict existed
regarding the extent to which nationality issues should be reviewed in habeas corpus proceedings following a final
administrative finding of exclusion. Some courts found justification in the declaratory judgment provisions of the
1940 Act for continuing the rule that prevailed prior to January 13, 1941, and declined to conduct a de novo inquiry
as to such issues following an exclusion based upon a fair administrative hearing, in which the findings were
supported by the evidence, and in which no error in law had been committed [U.S. ex rel. Chu Leung v. Shaughnessy,
176 F.2d 249 (1949); Mah Ying Og v. McGrath, 187 F.2d 199, 201 (1950)]. Other courts, however, retreated from the
extremes of the earlier position, and sanctioned a judicial hearing de novo when the exclusion proceedings involved
a United States resident returning form a temporary visit abroad, and the claim to status was supported by
substantial evidence [Carmichael v. Delaney, 170 F.2d 239 (1948); Lee Fong Fook v. Wixon, 170 F.2d 245 (1948), cert.
den., 336 U.S. 914 (1949)]. When the issue of nationality arose in deportation rather than in exclusion proceedings,
the courts generally accorded the person involved a de novo trial and determination of the issue [Espino v. Wixon,
136 F.2d 96 (1943); also see Ex parte Gros, 123 F. Supp. 718 (1954)].

(3) Under the Federal Declaratory Judgment Act. Jurisdiction to determine a citizenship question under the Federal
Declaratory Judgment Act of 1934 [28 U.S.C. 400] was successfully invoked during this period, despite the existence
of the adequate remedy provided for by section 503 of the 1940 legislation [see Ginn v. Biddle, 60 F. Supp. 530
(1945)].

(c) Since December 24, 1952. (1) Under the Act of October 14, 1940. Section 503 of the 1940 Act was repealed
by the current statute [sec. 403], but the efficacy of such repeal in the light of the current savings clause [sec. 405] has
received consideration by the courts. Some Federal courts at the district level considered accrued rights under
section 503 to be procedural remedies rather than substantive rights and, upon such basis, declined to apply the
savings clause to them unless proceedings had actually been instituted prior to December 24, 1952 [Ng Gwong Dung
v. Brownell, 112 F. Supp. 673 (1953); Aiko Matsuo v. Dulles, 133 F. Supp. 711 (1955); Rosasco v. Brownell, 163 F.
Supp. 45 (1958)]. However, in one instance [Moy Yee Mon v. Dulles, 161 F. Supp. 924 (1958)], a district court
permitted the institution of proceedings under section 503 after such date, when it appeared that the alleged national
was over sixteen years of age and had never been physically present in the United States. These circumstances, the
court emphasized, deprived the national of the relief afforded by current section 360(b) and (c) and left him with no
remedy other than that found in section 503. For such reason the court concluded that the accrued right of action
under the earlier section was a substantive right rather than a procedural remedy. Moreover, appellate authority,
has adopted modified or conflicting viewpoints. Thus, a right of action survived enactment of the new legislation
when it appeared that a United States passport actually had been denied an alleged national prior to the 1952 date,
although the official notification of such denial was not made until after such date. Under such circumstances, the
national, who had filed a defective complaint prior to the 1952 date was allowed to file a supplemental complaint
thereafter, setting forth the true facts [Hitaka Suda v. Dulles, 224 F.2d 908 (1955)]. Furthermore, this same court
ruled that an action under the 1940 statute, commenced before the 1952 date, survived even though the
administrative denial of a privilege or right required for jurisdiction did not occur until after such date [Junso Fujii
v. Dulles, 224 F.2d 906 (1955); also see Yoichi Fjuii v. Dulles, 259 F.2d 866 (1958)]. However, that ruling was not
followed by another appellate court which held that jurisdiction under section 503 depended upon the state of things
existing at the time suit is brought, and that lacking the jurisdictional requisite of a denial privilege or right at such
time, no right of action under section 503 was created which could be preserved by the savings clause of the current
Act [Yung Jin Teung, 229 F.2d 244, 248 (1956); also see Lew Hsiang v. Brownell, 234 F.2d 232 (1956)].  The Court of
Appeals for the District of Columbia has ruled that an alleged citizen who, prior to December 24, 1952, was finally
denied admission in such status after exclusion proceedings, may nonetheless institute an action under section 503
after the 1952 date [Wong Kay Suey v. Brownell, 227 F.2d 41 (1955), cert. den., 350 U.S. 969 (1956)]. The same court
entertained a similar suit based upon the denial of a passport abroad in 1949, although proceedings were not
instituted until after the 1952 date Dulles v. Richter, 246 F.2d 709 (1957)].

(2) Immigration and Nationality Act; persons within the United States. (i) Procedure. The procedure which prevailed
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under section 503 of the 1940 Act with respect to alleged nationals within the United States applies equally to the
declaratory judgment action provided for by current section 360(a), save that the suit must now be instituted under
the Federal Declaratory Judgment Act [now 28 U.S.C. 2201] within the specified statutory period, and the complaint
may be filed only with the United States district court for the judicial district in which the litigant resides or claims
a residence [Frank v. Brownell, 149 F. Supp. 928 (1957)]. Similarly, the scope of inquiry under both these sections is
identical, since a judicial trial and determination de novo of nationality issues is accorded under section 360(a).
(Revised)

(ii) Jurisdiction. Jurisdictional prerequisites of the respective statutory provisions cited above are also similar,
contemplating as they do an actual controversy existing at the time suit is brought [Garcia v. Brownell, 236 F.2d 356
(1956)], engendered by an actual administrative denial of a claimed privilege or right as a United States national,
such denial being predicated upon the ground that the claimant is not a United States national. Complaints filed
pursuant to section 360(a) which do not indicate that a specific right or privilege has been claimed and denied or
which do not recite the other jurisdictional facts will not be sustained [Florentine v. Landon, 231 F.2d 452 (1955);
Fletes-Mora v. Brownell, 231 F.2d 579 (1955)]. (Redesignated)

(iii) Requisite statutory denial. A person within the United States who unsuccessfully sought an extension of
temporary stay as an alien was not denied a claimed privilege to which a United States national is entitled within
the meaning of section 360(a), even though the extension was solicited upon the ground that such person believed
himself to be a United States citizen. Furthermore, an adverse opinion as to such person's citizenship rendered by the
Attorney General or his representative in response to a request therefor, did not constitute the requisite statutory
denial of a privilege or right, in the absence of adverse action in proceedings instituted for the purpose of securing a
certificate of citizenship [Antonacci v. Brownell, 133 F. Supp. 201 (1955)]. However, one who has applied for and has
been refused a certificate of citizenship by the Service has been denied the required right or privilege within the
meaning of the section [Cepo v. Brownell, 147 F. Supp. 517 (1957)]. (Redesignated)

Section 360(a) specifically provides that the administrative denial of a right must be "final" before an action may be
instituted thereunder, and it generally has been held that administrative remedies must be exhausted before
declaratory judgment proceedings are commenced. Thus, a United States resident whose citizenship was
administratively recognized, only to be subsequently questioned in deportation proceedings, could not stay the
pending deportation action and commence proceedings under section 360(a). In so ruling, the court observed that
completion of the pending administrative action might obviate the necessity for seeking a declaratory judgment.
Furthermore, the fact that such person's petition for a nonquota visa in behalf of his wife had been denied on the
ground of his noncitizenship did not affect the ruling, since the visa petition case presented an issue in common with
that involved in the deportation action [Louis Chen Sun v. Brownell, 127 F. Supp. 684 (1955)]. However, the requisite
final denial need not be forthcoming in formal administrative proceedings alone. For example, State Department
issuance of a certificate of nationality loss to a United States resident, which caused the initiation of deportation
proceedings, was deemed sufficient to confer jurisdiction upon the court under section 360(a). In so holding, the court
stated that the State Department action constituted a final administrative denial of the person's privilege and right
to have his status as a national recognized, and to be free from the obligation of appearing at the deportation action
[Linzalone v. Dulles, 120 F. Supp. 107 (1954)].

(iv) Presence of alleged national. Whether the requisite privilege or right must be claimed and denied within the
United States while the alleged national is physically present therein (an immaterial factor under the 1940 Act) is a
question that has evoked judicial conflict. Federal courts at the district level have declined to accept jurisdiction
when proceedings under section 360(a) were instituted by nonimmigrants within the United States, predicated upon
a denial of right or privilege abroad prior to their admission as nonimmigrants [Correia v. Dulles, 129 F. Supp. 533
(1954); Ficano v. Dulles, 151 F. Supp. 650 (1954)]. This viewpoint, in some instances, prevailed even though a right or
privilege again was claimed by and denied the nonimmigrant while in the United States, a circumstance that
satisfied the literal requirements of the section [Basma Abed Harake v. Dulles, 158 S. Supp. 413 (1958); Rosasco v.
Brownell, 163 F. Supp. 45 (1958)]. In these cases, the court stated that to recognize the post-entry denial as a basis for
relief under section 360(a) would circumvent the statutory procedure provided for by section 360(b) and (c).
However, in Orlassino v. Dulles [136 F. Supp. 255 (1955)], an alleged national was permitted to maintain the action
when a State Department determination as to his expatriation, previously made during his residence abroad, was
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considered at his request during a temporary visit to the United States, and was reversed not as to nationality loss,
but merely as to the basis therefor. The court considered the subsequent administrative action to be a new denial of a
privilege or right made within the United States while the alleged national was present therein. A similar position
was adopted in Correia v. Dulles [133 F. Supp. 442 (1955)], although this case may be distinguished since the
subsequent claim and denial of right occurred after the alleged national had reentered the United States as an
immigrant. The appellate courts for the first and second circuits have held that the statutory phrase "within the
United States," as it appears in section 360(a), only has reference to the alleged national's presence therein at the time
suit is instituted, and does not require that the claim of privilege or right and the denial thereof occur within the
United States [Puig Jimenez v. Glover, 225 F.2d 54 (1958); Strupp v. Dulles, 258 F.2d 622 (1958)] (Redesignated)

(v) Ineligibility. When a privilege or right is claimed and denied outside the United States, the claimant's
ineligibility to proceed under section 360(a) may be premised upon another restriction contained in the present
provisions. The remedy of the current section unlike that of section 503, is not available if the nationality question
arose by reason of or in connection with an exclusion proceeding initiated under any enactment, or is in issue in any
such exclusion proceeding [Gonzalez-Gomez v. Brownell, 114 F. Supp. 660 (1953); Lew Hsiang v. Brownell, 234 F.2d
232 (1956)]. It has been held that the denial of a passport and the issuance of a certificate of loss of nationality
abroad by the State Department constituted an exclusion proceeding within the meaning of section 360(a), and
therefore an action thereunder for the purpose of adjudicating the nationality question that had been
administratively resolved abroad is precluded [Aiko Matsuo v. Dulles, 133 F. Supp. 711, 715 (1955)]. Under the
same statutory restriction, alleged nationals, excluded as aliens, who subsequently effected unlawful entries under
claims of citizenship and later were apprehended and placed under deportation proceedings were not permitted to
maintain actions under section 360(a) since the deportation actions stemmed from the previous exclusions in which
the nationality issues originally arose [Vasquez v. Brownell, 113 F. Supp. 722 (1953);  Nevarez v. Brownell, 218  F.2d
575 (1955)]. (Redesignated)

(3) Immigration and Nationality Act; persons outside the United States. (i) Sections 360(b) and (c). While the current
sections 360(b) and (c) and section 503 of the 1940 Act both accord a remedy to alleged nationals abroad whose
rights or privileges as such have been administratively denied on the basis of nonnationality, the remedial
provisions of the respective sections differ materially. Congress, by limiting eligibility under the present section to
specified classes of nationals residing abroad has attempted to assure that only bona fie nationality claims of
substance shall reach the litigation stage under the new Act [see Senate Report No. 1515, 81st. Cong., 2d Sess., p. 777].
Furthermore, current sections 360(b) and (c) do not authorize the institution of a declaratory judgment proceeding
from abroad by alleged nationals, as did the 1940 statute, but instead define the remedy of such persons as review
by the courts in habeas corpus proceedings following an application for admission and a final administrative
exclusion [see Avina v. Brownell, 112 F. Supp. 15 (1953)]. However, see INTERP 360.1(c)(3) and (4) for alternative
remedies.) In a normal exclusion case, an administrative decision as to nationality issues is final if the proceedings
have been conducted with fairness and without application of any erroneous rule of law, and the findings are
supported by substantial evidence of record. Generally, under such circumstances, review in habeas corpus does not
extend to a de novo trial and determination of the nationality issues. While no authoritative decision has as yet
specifically delineated the scope of judicial review in habeas corpus proceedings brought under section 360(c), a
congressional committee has stated that the new remedial provisions require the determination of nationality issues
in such cases to be made in accordance with the normal immigration procedures [see Senate Report No. 1137, 82d
Cong., 2d Sess., January 29, 1952, accompanying S. 2550]. (Redesignated; formerly subpar. (c)(2)(ii))

(ii) Requisite statutory denial. An alleged national outside the United States who seeks relief in habeas corpus
proceedings pursuant to section 360(c) must first exhaust his administrative remedies [Samaniego v. Brownell, 212
F.2d 891 (1954)]. Thus, a person so situated must establish that he has been issued a certificate of identity under
section 360(b), that he has been excluded from the United States in normal proceedings under the immigration laws,
and, finally, that the Attorney General has approved the exclusion [Vincente Ramos-Rivera v. Del Guercio, 227 F.2d
406 (1955)]. A nonimmigrant visa is not the equivalent of a certificate of identity within the meaning of section
360(b) [Ficano v. Dulles, 151 F. Supp. 650 (1954)]. (Redesignated; formerly subpar. (c)(2)(ii))

(4) Under the Federal Declaratory Judgment Act. An alleged United States citizen outside the United States whose
application for a passport had been denied by the State Department on the ground that he had not established his
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citizenship and who was stated to have no way of presenting himself for admission to the United States to test his
right to enter by a writ of habeas corpus was permitted to maintain an action under the Federal Declaratory
Judgement Act [28 U.S.C. 2201], independently of current section 360, for the purpose of securing an adjudication of
status [see Tom Mung Ngow v. Dulles, 122 F. Supp. 709 (1954)]. This district court decision appears to be at variance
with the ruling in the earlier case of D'Argento v. Dulles [113 F. Supp. 933 (1953)], which held that the remedy of such
nonresidents is limited to that found in current section 360(b) and (c).

An appellate court has taken the position that a United States resident may institute an independent action under the
Federal Declaratory Judgment Act, provided there is an actual existing controversy which, if decided, will serve
some useful purpose. In this case, the government refused to recognize a claim to citizenship at birth abroad,
although the claimant was accorded full recognition as a derivative citizen through the naturalization of a parent.
Under such circumstances, the court refused to entertain the action, since to resolve the conflicting claims at such time
would not serve a useful purpose [Grauert v. Dulles, 133 F. Supp. 836 (1955), affirmed, 239 F.2d 60 (1956), cert. den.,
353 U.S. 917 (1957)]. (Redesignated; formerly subpar. (3))

(5) Under the Administrative Procedure Act. An alleged United States citizen outside the United States who has been
refused the issuance of a United States passport on the ground that he had undergone expatriation may seek judicial
review of the State Department action and a declaratory judgment as to his citizenship from abroad under section
10 of the Administrative Procedure Act. The procedure provided for by sections 360(b) and (c) of the Immigration
and Nationality Act is not the exclusive remedy [Rusk v. Cort, 369 U.S. 367 (1962)]. (Redesignated; formerly subpar.
(4))
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Interpretation 402.1  Repatriation of persons expatriated by voting in a foreign
state. 

(a)  Statutes.
(b)  Statutory requisites.
(c)  Effect of repatriation.
(d)  Documentary evidence of regained status.
(e)  Revocation.

(a)  Statutes.  From time to time, special legislation has provided for the expeditious repatriation of former
citizens who lost their United States nationality solely by voting in a foreign political election or plebiscite [see
INTERP 349].  The first statute of this nature [Act of August 7, 1946 (sec. 323, Act of October 14, 1940, as amended)]
related only to person who, prior to such enactment, had voted in a state other than one at war with the United States
during World War II.  This statute, which required specified repatriative action within one year of the 1946 date
was repealed by the Act of August 16, 1951.  The latter enactment, which remained in effect until August 16, 1953
[Perri v. Dulles, 206 F. 2d 586 (1953)], continued the repatriative  purposes of the earlier legislation, but only in
relationship to persons who had voted in the specific Italian elections (plebiscites) of June 2, 1946, and April 18,
1948.  However, the section under discussion enlarged the scope of the 1951 provisions to embrace persons who
voted in any election (plebiscite) in Italy between January 1, 1946, and April 18, 1948, inclusive.  A similar
repatriation privilege was accorded by the Act of July 20, 1954, effective for two years thereafter, to persons who
had voted in Japan between September 2, 1945, and April 27, 1952, inclusive.

 (b)  Statutory requisites.  Under the statutes, an expatriate regained citizenship by taking and subscribing to
the oath of allegiance and renunciation [see INTERP 337] required of all naturalized citizens, either before a
naturalization court or a United States diplomatic consular officer abroad.  Furthermore, a repatriate under both the
1951 [see Gen. Coun., file 56322/963, October 25, 1951] and 1954 Acts had to be questioned to determine whether he
intended in good faith to discharge the obligations of the oath of allegiance, and whether his attitude toward the
United States Constitution and Government rendered him capable of fulfilling the obligations of such oath.  An
unfavorable determination in respect to these matters resulted in government opposition to the naturalization on the
ground that the repatriate was unable to take the prescribed oath of allegiance.

In all other respects, the statutory requisites and restriction of the 1951 Act were identical with those of the 1954 Act,
save that the latter enactment specifically disqualified deserters, subversives, and person under deportation
proceedings, as contemplated by section 313, 314, and 318, respectively of the current Act.  Moreover, the Service
took the position that an applicant under the 1951 Act in its original form was subject to the proscription of section
305 [see INTERP 313] of the 1940 Act, as amended [ Gen Coun., file 56217/836, November 15, 1951], and current
section 313 was deemed applicable to persons who applied under that law, following its amendment by the present
Act, In addition, while a person under deportation proceedings could be naturalized under the 1951 Act, this
administrative ruling did not extend to one in whose case a final finding of deportability had been entered [see
INTERP 318].  Repatriation under the 1951 Act [see Application of Bernasconi, 113 F. Supp. 71 (1953)], as well as
under the 1954 statute was precluded upon a showing that the applicant had committed a further expatriative act
subsequent to that of voting, a restriction that was not found in the earlier legislation.

(c)  Effect of repatriation.  A person who regained citizenship under any of the statutes mentioned is not
regarded as having thereby erased the period of alienage that immediately preceded the naturalization or as having
converted  that period into one of the continuous citizenship. However, from the date citizenship is regained, the
repatriate is deemed to have reacquired the same citizenship status he had prior to loss, whether it had been status
acquired at birth within or without the United States, or by naturalization.

(d) Documentary evidence of regained status. While repatriates under section 323 of the 1940 Act were
entitled to receive a document [see INTERP 343] as evidence of their restored status, and the 1954 Act applicants also
could be issued documentation for a similar purpose by virtue of specific provisions therein, no authority existed
under which persons restored to citizenship under the 1951 Act could secure for personal use a certificate evidencing
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their resumed status [Gen. Coun., file 56190/81, Sept. 26, 1951; 7 I. & N. Dec. 708 (1958)]. However, a certification of
the record of such proceedings may be made available by the Service for official use within the limitations of current
section 343(e) [see Interpretations]. (Revised)

(e) Revocation. The revocation provisions of the current Act apply to citizenship acquired under the 1951
and 1954 statutes, just as the analogous provisions of the Act of October 14, 1940, had relationship to status resumed
under section 323 of that statute and the 1951 Act prior to its amendment by the present law [see INTERP 340].
Furthermore, citizenship regained under the 1951 Act can be canceled in formal revocation  proceedings only, and
may not be made the subject of collateral attack in another type of action [6 I. & N. Dec. 217 (1954)].
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Interpretation 405.1  Application of the savings clause to nationality issues.

See INTERP's 315, 316, 318, 319, 327, 328, 329, 330, 334, 340, 343, 360. (Revised)


