
 Federal Arbitration vs State Rights
PROS AND CONS OF REAL ESTATE MEDIATION. Mediation is an informal procedure that often
results in a mutually satisfactory settlement within a few days if the mediator does a good job and the
parties are cooperative. The cost and time involved is usually minimal.

By agreeing to mediation, the parties do not give up any legal rights, but they often come to a win-win
result with neither party being 100 percent satisfied nor disappointed.

PROS AND CONS OF REAL ESTATE BINDING ARBITRATION. If both the home buyer and seller
agreed in writing to binding arbitration, that means they gave up substantial future legal rights in
return for a relatively quick judgment by the arbitrator who hears all the evidence and then renders a
binding decision.

The primary rights given up by the parties to an arbitration when signing the arbitration clause include
the right to a jury trial, right to court room rules of evidence, and the right to appeal the arbitrator’s
decision.

Even if the arbitrator’s decision involves a mistake of fact or the law, it is still binding on the parties.
Rare exceptions could occur if a party can prove the arbitrator was bribed or had an undisclosed
conflict of interest. But overturning an arbitrator’s decision is virtually impossible.

SHOULD HOME BUYERS AND SELLERS SIGN MEDIATION AND ARBITRATION CLAUSES?
Before signing a mediation and/or arbitration clause, home buyers and sellers should fully understand
the legal consequences. Many real estate attorneys suggest not giving up legal rights at the time of
signing a home sales contract. However, if a buyer-seller dispute later arises and it cannot be
resolved without litigation, at that time the parties can decide if they want to go to binding arbitration
rather than a court trial.
~~~~~~~~~~
 These types of one-sided provisions, such as binding-arbitration clauses, judicial-reference
provisions and “jury-trial waivers,” have been discussed at length by our state appellate courts over
the last ten years.
~~~~~~~~~~~~~~~~~~~~~~~
Arbitration provisions are often viewed as merely an alternative forum for consumers to resolve
disputes. Consumer
advocates, however, argue that a pre-dispute arbitration agreement is also a pre-determined
resolution for consumers, and, therefore, a limit to their due process rights.

13 Additionally, litigating in a court of law provides essential access to necessary case law – to
support potential legal claims, which is not available in arbitration proceedings.
14 Furthermore, limited grounds exist for appealing an arbitration outcome, leaving consumers with
few alternatives
other than accepting the resolution as determined by the arbiter.

15 Unfortunately for consumers, “as employed in the United States, pre-dispute mandatory arbitration
is designed to preclude effective redress by consumers and to substantially reduce or eliminate the
beneficial effects of favorable judicial precedent and legislation.”
16 The use of arbitration as an alternative forum may also have the effect of altering the enforcement
scheme contemplated by the legislature in enacting consumer protection legislation.
 However, the right to bring a lawsuit may be limited by an arbitration provision.
-the Texas Supreme Court held that the Supremacy Clause in the United States Constitution trumped
any
applicable State law, such as the Texas Deceptive Trade Practices Act.
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Therefore, it is becoming less likely that a jury will have an opportunity to resolve a complaint.
 light of the contractual predominance and judicial enforcement of arbitration clauses, the consumer is
often left
with few ways to avoid an arbitration clause.  Most consumer disputes must now be settled through
arbitration.

Presuming a buyer and seller are unable to resolve their after-sale dispute either by a friendly
settlement or by mediation, if both parties signed the arbitration clause then the next step is for the
home buyer to notify the seller of the dispute and the buyer’s desire for binding arbitration as provided
in the sales contract.

At this point, in addition to summarizing their positions on the dispute, the buyer and seller, or more
likely their attorneys, will suggest names of local arbitrators. These are often retired judges or active
attorneys with expertise in the field. If the parties cannot agree on an arbitrator, then each side
suggests an arbitrator and the two arbitrators then select another arbitrator to handle the case.

The chosen arbitrator then arranges a hearing date when the parties will present their evidence. The
setting is usually a conference room rather than a formal court room. The arbitrator then hears the
evidence and witness testimony as well as asking appropriate questions.

The arbitration is often quite informal. After hearing all the evidence, the arbitrator usually renders a
written binding decision, which the prevailing party can then take to the local court for entry or
confirmation, just like a regular court judgment.

~~~~~~~~~~~~~~~~~~~~~~~~~~~
INTRODUCTION  Federal Arbitration Act Preemption
A growing number of lawsuits are doomed without regard to their merits.
 ...in a practice that is impossible to square with that understanding of FAA preemption, courts have
traditionally nullified arbitration clauses to advance a range of state interests, including preserving
substantive rights under state law.
Nevertheless, the U.S. Supreme Court held... that state public policy is not a permissible basis for
striking down an arbitration clause. As a result, lower courts are now compelling arbitration—often
through gritted teeth—of lawsuits that are destined to fail.
http://georgetownlawjournal.org/files/2013/07/Horton.pdf

~~~~~~~~~~~~~~~~~~~~~~~
The Federal Arbitration Act provides for contractually-based compulsory and binding arbitration,
resulting in an arbitration award entered by an arbitrator or arbitration panel as opposed to a
judgment entered by a court of law. In an arbitration the parties give up the right to an appeal on
substantive grounds to a court.

The Federal Arbitration Act requires that where the parties have agreed to arbitrate, they must do so
in lieu of going to court.
Once an award is entered by an arbitrator or arbitration panel, it must be "confirmed" in a court of law.
Once confirmed, the award is then reduced to an enforceable judgment, which may be enforced by
the winning party in court, like any other judgment. Under the Federal Arbitration Act awards must be
confirmed within one year; while any objection to an award must be challenged by the losing party
within three months.
An arbitration agreement may be entered "prospectively"—that is, in advance of any actual
dispute; or may be entered into by disputing parties once a dispute has arisen.


